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Regulation in Transition: 
Recent Changes in the Commission’s 
Internal Organization 


By THe HonorasBteE Rupert L. Murpuy * 
Vice Chairman, The Interstate Commerce Commission 


It is a great pleasure to participate in your program and also to 
have an opportunity for informal discussion of our common interests 
and problems with the highly regarded cross 
section of our bar that is represented in your 
organization. 

My assigned topic—Recent Changes in the 
Commission’s Internal Organization—has now 
been dealt with by various members, including 
myself, to such an extent that some might feel 
that it is becoming overworked. I believe, how- 
ever, that the impact of these changes upon 
practice before the Commission and the desir- 
ability of obtaining a full appreciation of the 
intent and purpose behind the Reorganization 
lan Weert Maar Plan 1961 is such that a degree of repetition 

is justified. 

As you are no doubt aware, the Interstate Commerce Commission 
has now entered its 75th year of public service, and on April 5, 1962 
the Commission will formally celebrate its diamond anniversary. The 
selection of this anniversary date stems from the fact that the original 
**Act to Regulate Commerce’’ became fully effective and the first of- 
ficial action ‘of the Commission, as recorded in our volumes of printed 
reports, was taken on April 5, 1887. 

As we look back over the almost three quarters of a century that 
have passed since the creation of what has proved to be the prototype 
of Federal regulatory agencies, we find a record of substantial contri- 
bution to the development of our great public transportation system 
under private ownership which we know today. 

I am sure that you will all agree that any structure approaching 
75 years of age can benefit from some renovation. This is what we are 
attempting to do. We have not stripped the ivy from the walls nor 
have we disturbed the firm foundation represented by the body of law 
and stockpile of experience that has been gained over the years. We do 
feel, however, that a rather thorough job of streamlining and moderniz- 
ing the interior has been accomplished. 

As is the case with any remodeling project, it has not been pos- 
sible to accomplish our purpose by means of a few isolated changes. 
Rather we have found each alteration of organizational structure or 
procedure sets off a chain reaction which requires adjustments all along 








*An address before the Thirt precept Annual Meeting of the Association of 
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the line. The result here has been a reorganization plan reaching into 
all aspects of the Commission’s operations. However, I can assure you 
that, although it was announced and placed into effect in a relatively 
short period of time, the Reorganization Plan 1961 is by no means an 
overnight product. On the contrary, it is actually the end product of a 
continuing review of organization and procedures that has been under- 
way at the Commission for many years. For example, an analysis of 
the aspect of this plan, which groups together the various regulatory 
bureaus of the Commission, readily reveals that this is but a further 
refinement of our earlier reorganization along functional lines which 
led to the creation of our present bureaus of Operating Rights, and Rates 
and Practices. I might point out that with these recent changes, the 
degree of separation of enforcement from adjudicatory functions within 
the Commission will transcend any requirement of the Administrative 
Procedure Act in that area. 

It should also be borne in mind that we have had the benefit of 
many studies and proposals, some solicited and some entirely voluntary, 
recommending everything from reorganization to elimination of the 
Commission. It is doubtful that any area of Government has ever re- 
ceived the scrutiny that has been the lot of the regulatory agencies in 
the last several years. Some of the proposals, however, have merited 
and received our close attention. Among the most recent in this cate- 
gory are the surveys in depth of the Commission’s entire operation by 
the Special Advisory Committee on Interstate Commerce Commission 
Practices and Procedures representing all segments of our bar and the 
Booz, Allen and Hamilton management group. 

I believe the principal objectives of our current reorganization can 
be placed in two by no means mutually exclusive groups: (1) To in- 
crease the level of direct participation and assumption of responsibility 
by Commissioners with respect to the more important matters coming 
before us; and (2) the forging of the Commission into the coordinated 
and efficient instrument that is required in order to cope with the grow- 
ing list of new problems of the dynamic industry it regulates. 

The principal obstacle to a fuller participation by Commissioners 
in formal proceedings has been the constantly rising volume of matters 
presented to the Commission for decision. The vast expansion of our 
jurisdiction beginning in 1935 which brought under regulation in rapid 
sequence motor carriers, water carriers and freight forwarders was the 
beginning of the avalanche. This buildup in workload has continued 
unabated with the staggering increase in applications for motor carrier 
operating authority we have seen since the end of World War II. 

The effect of this increase in volume can best be appreciated by a 
review of the assignments of Commissioners prior to the current re- 
organization. Except for the Chairman, each member served on at least 
one of the four divisions, which would involve on Division 1, for ex- 
ample, the consideration in any given year of more than one-thousand 
formal proceedings. Additionally, each member participated in the 
disposition of the appeals taken to division decisions which would 
normally involve consideration at Commission level of more than one- 
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third of all the proceedings handled by the four divisions. On top of 
this formal proceeding workload, there was superimposed the action 
taken on any number of procedural and informal matters as well as the 
variety of administrative duties arising from a member’s position as 
reporting Commissioner for one of the bureaus of the Commission. 

Our current reorganization meets this volume problem head-on by 
establishing a selective screening process which will reduce the number 
of matters, both formal and informal, presented for decision at both 
division and Commission levels and to individual Commissioners. Briefly, 
this screening process involves increased delegation of authority to 
bureau directors, the delegation of authority to handle a variety of 
matters to employee boards and, finally, certain limitations placed on 
the right of appeal. 

Several years ago, authority was delegated to district directors and 
regional attorneys to go into court without prior Commission approval 
and request prosecution for violations of Motor Carrier Safety Regula- 
tions. This action has produced worthwhile results for, together with 
other factors, it has accounted for an almost one-hundred percent in- 
crease, since 1957, in the number of criminal prosecutions as well as a 
substantial increase in the amount of the average fine. In the past 
several months similar delegations of authority have been made which 
we hope will prove equally worthwhile. Thus, early this year, the 
Director of the Bureau of Safety and Service was authorized, without 
prior Commission approval, to seek prosecution in the courts for rail- 
road safety violations; and more recently, the Director of the Bureau 
of Inquiry and Compliance was authorized to recommend both criminal 
and civil action in the courts against those in violation of our economic 
regulations. 

Of even more significance has been the broad delegation of author- 
ity to dispose of a variety of informal proceedings to a number of new 
employee boards. We were provided ample precedent for this move 
by the satisfactory performance record of our long standing employee 
boards for temporary authority, transfer, fourth section and suspen- 
sion matters. The benefits to be derived from utilizing the employee 
board device for disposing of the vast number of matters which had 
heretofore required action by the Commission, a division or an individu- 
al Commissioner were obvious. 

The jurisdiction of the new boards extends into most areas of the 
Commission’s operations. Early in January, authority was delegated 
to three boards of staff employees to dispose of all nonadversary or un- 
contested proceedings processed by the Bureau of Finance. Shortly 
thereafter two boards were created in the Bureau of Safety and Service 
for handling proceedings of the nonadversary or unopposed type re- 
lated to railroad safety and service and the transportation of explosives 
and other dangerous articles. This was followed in February by the 
establishment of three boards in the Bureau of Motor Carriers for 
handling such things as interpretations, insurance matters, contract- 
carrier equipment rental contracts and the issuance of motor carrier 
accident reports. Subsequently, four additional boards were created; 
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two in the Bureau of Traffic and two in the Bureau of Operating Rights. 
The traffic boards will deal with special permission applications and 
released rates matters, while the operating rights boards will handle 
application cases that have not been the subject of an oral hearing, 
deviation requests and registrations under the second proviso to section 
206(a)(1). These recent actions will bring the total of employee boards 
to 16 with jurisdiction over some 28,000 matters per year. With respect 
to each board, however, provision has been made for an appeal to the 
division having general jurisdiction over the subject matter involved 
with the further provision that the division’s decision will be adminis- 
tratively final and not subject to Commission review. 

Our latest reorganization effort has also come to grips with another 
problem area which has not only contributed significantly to the work- 
load of the Commission, but has also served to increase the average age 
of cases on our docket to a marked degree. I refer now to the fact that 
heretofore entire Commission action has been required for disposition of 
the appeals that invariably have been taken to a very substantial portion 
of division decisions. It has been estimated that the limitation of the 
right of appeal to the entire Commission to those cases involving issues 
of general transportation importance, will reduce the Commission’s 
petition docket by some 700 each year. 

In addition to these actions which are calculated to reduce the work- 
load of both formal and informal matters at all levels of the Commis- 
sion, members assigned to the various divisions, as discussed in more 
detail later, have been relieved of their administrative functions as re- 
porting Commissioners except those directly related to their proceedings 
work. The net result will be that the efforts of nine members will now 
be devoted exclusively to the disposition of proceedings. 

The period of relief from the burden of assignments that will be 
afforded by the delegations of authority and other actions I have out- 
lined, however, will be short-lived. The time thus made available will 
perhaps be more quickly consumed by the new procedures requiring that 
the more important cases be assigned to the dockets of individual Com- 
missioners. In short, this means that every case which has been the 
subject of an oral hearing will be the personal responsibility of a Com- 
missioner. We hope that this action will both speed the disposition of 
cases and improve the caliber of reports. 

A further step in the streamlining of the proceedings area of the 
Commission’s operations is the reduction in the number of divisions 
from four to three. This action involved the abolishment of Division 3 
and the assignment of its rate work to Division 2 and its other duties 
to Division 4. These changes will result in more equitable distribution 
of the proceedings workload and also eliminate the need of any member 
serving on more than one division. 

Along with these sweeping changes in the proceedings phase of its 
activities, the Commission has also sought by its current reorganization 
to both clarify and strengthen the lines of administrative direction and 
control throughout its farflung operations. The most significant steps 
in this direction have been the strengthening of the Chairman’s po- 
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sition and the creation of the new post of Vice Chairman. The Vice 
Chairman, like the Chairman, is elected by the Commission for a term 
of one calendar year and also is relieved from all division assignments 
in order to concentrate his activities on administrative matters. 

The role of the Chairman as the principal executive officer of the 
Commission has been strongly emphasized. He will continue to act as 
correspondent and spokesman for the Commission in all matters where 
an official expression of the Commission is in order. The Chairman is 
assigned general responsibility for the overall management and function- 
ing of the Commission including the formulation of plans and policies 
designed to increase its effectiveness and the development and improve- 
ment of the staff support necessary to carry out its duties and functions. 
In order that he may be able to discharge this responsibility, the Chair- 
man has been delegated the functions of the Commission with respect to 
(1) the appointment and supervision of personnel employed under the 
Commission, except those in the immediate offices of Commissioners 
other than the Chairman, (2) the distribution of business among such 
personnel, and among administrative units of the Commission, and (3) 
the use and expenditure of funds. Specific responsibility also has been 
given the Chairman for initiating the ways and means of correcting or 
preventing avoidable delays in the performance of any work or the dis- 
position of any official matter. In carrying out any of his functions the 
Chairman, of course, will be governed by the general policies and de- 
cisions of the Commission. 

It has also been provided that the three proceedings bureaus will 
now report directly to the Chairman through the chairmen of the re- 
spective divisions. Similarly, the Managing Director and the seven 
regulatory bureaus are linked directly to the Chairman by the single 
reporting channel represented by the Vice Chairmanship. The General 
Counsel and the Secretary continue to come directly under the Chair- 
man. 

It is apparent, therefore, that the Chairman is in a position to 
efficiently and directly perform the executive and administrative func- 
tions for which he is responsible to the Commission. He is assisted in 
this task by the Vice Chairman who will act as Chairman in the latter’s 
absence and assume responsibility for most of the executive and adminis- 
trative functions not placed directly under the Chairman. The duties 
assigned directly to the Vice Chairman are numerous. They include 
authority to permit departures from the uniform accounting rules, to 
approve the publication of statistical releases, to prescribe rates of de- 
preciation, to allow the destruction of carrier records, to grant exemp- 
tions from reporting and accounting requirements to individual carriers, 
to approve research projects, and the handling of matters relating to 
admission, disbarment and suspension of practitioners. Very recently, 
the Vice Chairman also has been delegated authority to institute investi- 
gations on the Commission’s own motion in most cases arising out of 
the regulatory bureaus of the Commission. 

One of the most significant aspects of these administrative changes 
is the complete departure they represent from the reporting commis- 
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sioner system we have known for so many years. There has been almost 
universal agreement in all of the various studies of the organizational 
structure of the Commission that a complete separation should be 
achieved between adjudicatory functions and those which are executive 
or administrative in nature. The reporting commissioner concept where- 
by each staff director of a bureau was responsible directly to one Com- 
missioner, who in turn was to report to the Commission, has long been 
recognized as the principal barrier to the accomplishment of this pur- 
pose. Not only has the reporting commissioner practice become vulner- 
able to attack as involving a serious infringement upon the efforts of 
Commissioners in furtherance of their primary task of adjudication but 
its inherent disabilities of divided responsibility and direction over 
operating units with a common mission appeared to fly in the face of 
all sound principles of management. Thus, while we feel that the time 
made available for additional concentration on proceedings assignments 
will be put to good use, this is by no means our primary objective in 
placing the seven regulatory bureaus under one head. Rather we antici- 
pate that this arrangement will facilitate the exchange of information 
developed by the regulatory bureaus, provide for greater coordination 
of their efforts, and, in general, result in increased efficiency throughout 
this phase of the Commission’s operations. Obviously, the attainment 
of this purpose must be the principal concern of the Vice Chairman. 

The activities of this Commission in enforcement and related fields 
are becoming matters of increasing importance each day. The problems 
to be met are numerous and complex. The rapid spread of illegal for- 
hire trucking and the need for a constant campaign to increase the level 
of safety compliance are typical examples. The regulatory bureaus are 
the spearhead of our efforts to meet this challenge. They represent our 
principal source of information regarding conditions in the industry 
and have the major responsibility in any program of enforcement. 

The true significance of the operations of the offices and bureaus 
coming under the Vice Chairman and the logie of grouping them to- 
gether become evident upon a brief review of their responsibilities and 
activities. 

The purpose of the assignment of the Office of the Managing Di- 
rector to the Vice Chairman is twofold. This assignment will relieve 
the Chairman of the burden of many administrative problems of the 
agency. The Managing Director is charged with the day-to-day admin- 
istration of the Commission and management of its operations, upon the 
basis of broad policies and programs established by the Commission and 
under the direction of the Chairman and Vice Chairman. Additionally, 
while the duties of the Managing Director extend beyond the regulatory 
bureaus, there is perhaps no area of the Commission which provides 
more fertile ground for improved management practices. These seven 
bureaus utilize a substantial portion of the Commission’s personnel and 
facilities and with their extensive field forces and overlapping opera- 
tions present unique problems of supervision and coordination not to be 
found elsewhere in the agency. We anticipate that placement of re- 
sponsibility for the collection of data, investigation and enforcement 
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under coordinated direction will reduce the possibility that the same 
information will be sought by a variety of reporting requirements or 
that there will be a lack of consistency in the approach to obtaining 
compliance. 

Full and accurate information concerning conditions in the indus- 
try it regulates, of course, is essential to the successful administration 
of the Interstate Commerce Act by this Commission. It is clear that 
absent a degree of uniformity in record keeping among the various 
carriers, the development of useful data would be impossible. The task 
of assuring uniform accounting practices which will accurately reflect 
the true financial condition of a carrier falls to our Bureau of Accounts, 
Cost Finding and Valuation. As its title indicates, responsibility for 
devising formulas for developing costs of all modes of transportation 
and the maintenance of records reflecting the value of railroad and 
pipeline carrier property also rests with this Bureau. Another of its 
important functions is the analysis of the annual reports filed by Class 
I and II motor carriers. 

The development of statistics relating to individual or groups of 
carriers and the industry as a whole is the responsibility of the Bureau 
of Transport Economics and Statistics. From some 88,000 reports filed 
by more than 20,000 carriers, this Bureau prepares the official statistics 
reflecting the financial position and operations of these carriers. The 
data developed by this Bureau are available to and made use of by all 
bureaus of the Commission, the Congress, other agencies of Government, 
research organizations and the general public. Indicative of the broad 
scope of the operations of this Bureau is the nationwide sample of car- 
load waybills terminated by Class I railroads. Another continuing and 
ambitious program which, when current, will provide a valuable instru- 
ment for use in many of our regulatory activities is the mechanical 
record inventory of motor carrier operating authorities. When com- 
pleted this inventory should serve to meet the need for comprehensive 
knowledge of outstanding operating authorities which has been evident 
for many years. 

Through the Bureau of Traffic, the Commission exercises control 
over the countless schedules or tariffs of rates, fares, and charges, con- 
tracts and classifications pertaining to the transportation of passengers 
and property in order to assure compliance with our rules governing 
these publications. 

A number of our bureaus concerned with inspection and enforce- 
ment continue to reflect our former organizational structure based upon 
the various modes of transportation. While this may appear a bit in- 
consistent in view of our concentration on organization along functional 
lines in other areas, the degree of unification of these bureaus accom- 
plished by the current reorganization will facilitate coordination of 
their. activities in relation to common problems. The Bureau of Safety 
and Service administers the statutes and regulations governing the 
safety of rail equipment and operations as well as the provisions of the 
Act requiring railroads to furnish safe and adequate car service to meet 
the needs of the public. The Bureau of Motor Carriers is engaged in 
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perhaps our most difficult area of inspection and enforcement as it at- 
tempis to obtain compliance by the thousands of motor carriers subject 
to our jurisdiction with the safety, operating authority and other re- 
quirements of the Act and our regulations. The Bureau of Water Car- 
riers and Freight Forwarders provides the link between the Commis- 
sion and these important segments of the industry and also is respon- 
sible for administering the provisions of section 5(a) relative to the 
formation and operation of rate bureaus. In the performance of their 
duties, these three bureaus often draw upon the specialized services of 
the bureaus of Accounts and Traffic and the informational source repre- 
sented by the Bureau of Transport Economics and Statistics. 

The principal enforcement unit of the Commission is the Bureau of 
Inquiry and Compliance which administers the criminal and panel pro- 
visions of the Act and related statutes. The operations of this Bureau 
present probably the best example of the interrelation which exists be- 
tween the various regulatory bureaus since it is ultimately responsible 
for the enforcement by Commission decision or court action of the pro- 
visions of the Act and the regulations administered by the other bureaus. 
In turn, it must to a great extent rely on those bureaus for the dis- 
covery of violations and the development of the essential facts required 
for prosecution. ; 

It is apparent that the success of our ever expanding programs of 
inspection and enforcement will depend in large part on our ability to 
blend the operations of these seven bureaus into a coordinated and ef- 
fective operating unit. 

As previously mentioned, our current reorganization has now been 
widely publicized and the subject of full discussion by several members 
of the Commission. Our purpose, of course, has been to bring about a 
clear understanding of the objectives we seek to achieve and of the con- 
tribution we expect these changes to make toward the attainment of 
those ends. We will welcome additional inquiries concerning this mat- 
ter as well as suggestions as to additional improvement; and earnestly 
solicit your cooperation and assistance toward the success of this pro- 
gram. 

ee @ 

Vice Chairman Murphy then answered the following questions: 

Mr. Donelanm: My name is John F. Donelan, Washington, D. C. 
I would like to ask this question: When we find that matters which 
previously were handled by Commissioners are going to be handled by 
members of the Commission staff, I think it becomes immediately appar- 
ent that it is extremely important that steps be taken to insure that these 
staff board members be qualified. And I ask this question in the abstract 
and not in any sense of having any objection to the board as now 
constituted. But I would like to inquire of what standards the Chair- 
man of the Commission or the Commission is applying in constituting 
these boards who are going to be carrying on work in great measure 
previously carried on by members of the Commission. 

Vice Chairman Murphy: The Commission is aware of the import- 
ance of the question you raise as to the qualifications of those appointed 
to these employee boards. I don’t know whether you have seen the 
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names of those selected to serve on these boards but, in many instances, 
they are composed of the director of the particular bureau involved 
with the other members selected without exception from among our 
most experienced and best qualified people. For example, in the Bureau 
of Motor Carriers the board concerned with safety matters is composed 
of Bureau Director Qualls, Assistant Director Meyer and Mr. Cox, 
Chief of the Bureau’s Section of Safety. 

Mr. Macdonald: I am Mr. Macdonald of Washington. Mr. Com- 
missioner, I know there is a great deal of interest in how the Commis- 
sion is approaching the problem of determining what proceedings are 
cases of general transportation importance. I know also that it is some- 
thing to which there is no easy answer. Could you give us as much of 
your thinking as is available as far as how the Commission is approach- 
ing that problem? 

Vice Chairman Murphy: This problem has been the subject of 
much discussion and study. In my talk today, I have attempted to out- 
line roughly the whole area of the limitation of the right of appeal. As 
to the mechanics of deciding whether or not a given case is one of 
general transportation importance, the issue can be brought before the 
Commission either upon recommendation of one of the bureaus or by a 
division itself or the Commission can, on its own motion, take the pro- 
ceeding. There are a number of ways in which this issue can be con- 
sidered and there has not been a determination as to the one which will 
be employed. 

Mr. Macdonald: If I may supplement my question: Have you any 
suggestion to the practitioners as to how and when they should indicate, 
in their opinion, their particular case as one of general transportation 
importance, assuming that there would be any case that would fall 
under that category, by their own selection ? 

Vice Chairman Murphy: From my own experience, Mr. Macdonald, 
if you request the practitioners to assist in that determination by assert- 
ing whether they feel a case comes within that category, the result will 
be that a claim will be advanced in all cases that matters of general 
transportation importance are involved. I do not mean this facetiously. 
But the fact is that you could not leave this issue to practitioners for 
final determination. Of course, you will have the right to allege the 
presence of such an issue in all of your pleadings throughout the course 
of the proceeding. 

Mr. Flint: Sam Flint of Chicago. I have two questions relating to 
the same subject. The first is this: Is the Division’s determination that 
a matter is not of general transportation importance, is that a matter 
subject to appeal to the full Commission? 

Vice Chairman Murphy: I would not attempt to give you an 
answer on that at this time. 

Mr. Flint: And the second question is: Do you anticipate that there 
might be an increase in litigation stemming from this limitation on the 
right of appeal? 

Vice Chairman Murphy: Do you mean litigation with respect to 
determinations as to whether issues of general transportation importance 
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are present or do you refer to the imposition of this limitation on the 
right of appeal itself? 

Mr. Flint: Just the limitation of right of appeal by itself. 

Vice Chairman Murphy: Yes, for a short time, there will be. But 
once it is understood and some experience gained, I do not think it will 
continue. 

Mr. Curry: Mr. Chairman, I think that those who practice before 
the Commission are impressed with the fact that cost finding is becom- 
ing more and more important, and considerable investigation is spent in 
cases involving conflicts between the various modes of transportation. 
My understanding is that the Cost Section is rather small. It has only 
45 in it. And most of those are in clerical capacities. They have a 
director or head of it and the assistant, and then about six others who 
are in the highest grade below those two. And the question is discussed 
from time to time as to whether that bureau has enough qualified men in 
it to handle this great volume of work that they have to do. I assume 
that they are called upon very frequently to advise the Commission. 
When I say this, I am not in any way disparaging the work of the Cost 
Section, because I think there are some very conscientious and able men 
in there. They are doing a good job. But I wonder if anything is 
being done to make sure that they are not handicapped, first, as to the 
number of men in that section; and secondly, as to the salaries they 
receive. 

Vice Chairman Murphy: Mr. Curry, I will answer you this way. In 
our current budget, we are asking for more employees. I do not recall 
and do not have the figures with me as to the number of such employees 
or the particular branches of the Bureau of Accounts to which they 
would be assigned. However, there is no question but that over the 
period of the last several years, cost work has become very prominent in 
many of the rate adjustments that come before us. I think it is here to 
stay and will continue to play an important part in these matters. I 
am not in a position, however, to express an opinion as to how many 
additional people we need for this work at the present time. That is a 
matter that is under constant study and I would not want to attempt 
to give you any figure as reflecting the increase in personnel we have 
requested. But, I can assure you that we need and can use some. I 
hope that will answer your question. 

Mr. Haynes: I am from Louisville, Kentucky. I would like to ask 
the Commissioner about instituting of these investigations on their own 
motion. Is that going to be confined to the Commission, or can it come 
through the recommendation of one of you, or can the Division itself 
institute an investigation ? 

Vice Chairman Murphy: The three proceedings divisions will retain 
their power to institute investigations. I imagine that you have in mind 
such matters as the investigation of freight rates within or between dif- 
ferent territories or something of a similar nature. The divisions will 
continue to have the same rights as they have had in the past in this 
area. 
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Dr. Nightingale: Edmund A. Nightingale, Minneapolis. Now, Mr. 
Commissioner, we have seen in the last year or year and a half certain 
studies which have come out of the Bureau of Transport Economics and 
Statistics, and I know many are quite pleased that the ‘‘ Jurisdictional 
Conflicts Study,’’ and the ‘‘Gray Area Study’’ have been in effect best 
sellers. You had reprints made. Is it likely that we are going to have 
more studies to fill certain gaps coming out of the Bureau? Are there 
any plans under way in the Bureau which would help that Bureau get 
up to a position, shall we say, that it held some years ago? You have 
great problems, of course, in attempting just to gauge the physical 
volume of transportation in the United States. Certain areas are largely 
those of guesswork. For example, this area of private transportation, 
do we understand that the Bureau is going ahead with some sort of 
study of private transportation? You may be aware that the Department 
of Agriculture, through its Transportation Research Advisory Commit- 
tee, was very much concerned about that sort of thing, too. 

Vice Chairman Murphy: We have a number of studies under way. 
We expanded the Bureau somewhat in the last several years, and we 
expect to expand it further. The importance of the Bureau and its 
service to the Commission, as well as the public, is becoming better 
realized. I think the studies you have mentioned helped in many re- 
spects to bring that to the attention of the public and the Congress. 

Now, we are continuing to make certain changes in that Bureau. 
We have had a personnel problem there and there is a limit to how fast 
you can expand a bureau of that type. We expect to continue and in- 
crease the issuance of studies by this Bureau; and we hope that in due 
time it will take its proper place in the transportation field. 

Mr. Perry: Greg Perry of Houston. Mr. Vice Chairman, this in- 
creased reliance on the hearing examiner—now, when we go through a 
ease involving a hearing, we go through the proposed report stage. And 
we file exceptions to the proceedings report. Would you trace it down 
for us under your new arrangements. 

Vice Chairman Murphy: Yes, sir. After a report is served in the 
ease, you file your exceptions and replies. The case is then submitted. 
At that time, it is assigned to an individual Commissioner’s docket. He 
is responsible for having the report prepared and brought before the 
other members of the Division. 

Now, that doesn’t mean that these other members will not be re- 
sponsible for the position that they take in the case. But the Commis- 
sioner to whom the case is assigned is the one that has the responsibility 
of studying the complete record, reviewing the exceptions, replies, and 
preparing the report. 

Mr. Perry: Now, if we go to oral argument, that goes into the 
Division, doesn’t it? 

Vice Chairman Murphy: Yes, sir. But it would still be that Com- 
missioner’s case. 

Mr. Knudson: Mr. Commissioner, no one in the room has a deeper 
affection or higher regard for the Commission and the Commissioners 
than I do. I know what your workload is, and I think you have done 
an exceptionally fine job in delegating authority in the last year, one 
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that has been needed for a long time. There has been reported, however 
—and I think your own Annual Report shows it—that you are going to 
seek additional legislative authority to delegate some of your findings 
to boards in the handling of contested cases or adversary proceedings. 
I would be interested in knowing what the Commission has in mind in 
the way of such a delegation. What kind of cases are you going to 
delegate to boards in that field? And I make the passing observation 
that if this is going to be a significant departure from traditional han- 
dling of cases, there might be some need to have some of the employees 
of the Commission appointed by the President and approved by the 
Senate if we get too far away from Commissioners deciding cases on 
their own. 

Vice Chairman Murphy: Well, the Commission has made recommen- 
dations to Congress to broaden section 17 so as to permit the assignment 
of heard cases to boards. Now, as to what type of cases would go, I can’t 
answer that, because I think you can get in a long argument as to 
whether this one or that one should go. I wouldn’t say that it would 
be the unimportant cases, because, to me, any case is important to the 
parties. 

Mr. Lippman: Commissioner Murphy, I understand that under this 
new setup, individual Commissioners are going to be assigned the re- 
sponsibility for the preparation of opinions in all cases that have had 
oral hearings. In those cases that have been heard, I don’t think you 
can assign that to a staff or board under the present provisions of the 
Act. But I was just wondering whether or not there is a likelihood that 
if the Commission tries to spread itself too thinly over, let’s say, hun- 
dreds or even thousands of cases, where they may have to prepare or be 
responsible in the preparation of the continuances in cases that really 
don’t involve matters of general transportation, isn’t there at least some 
degree of risk that you will not be getting the efficiency and responsi- 
bility that you really want? 

Vice Chairman Murphy: There might be that possibility, Mr. Lipp- 
man. I don’t think that you could expect an individual Commissioner 
to write all of the reports that will come to him under this reorganiza- 
tion. There is no one, I’m sure, thinks that he can or should be expected 
to do so. But I agree with you, that you possibly might spread yourself 
so thin that there would be some likelihood of not accomplishing what 
you want. But may I say this. As to this reorganization, we all have 
different views. But there is one thing certain, we have our mind made 
up to try to make the reorganization work. If we see that it is not 
working or we see that cases are backing up, or that for any reason it 
isn’t accomplishing what we had sought to do, we intend to make imme- 
diate changes. 

Mr. Morrison: John Morrison of New York City. I am a little 
unclear on these last few questions. Under the present procedure, when 
a division report comes out, don’t the examiners and the particular Com- 
missioner possibly work on those? I mean, how is it going to be different? 

Vice Chairman Murphy: The examiner who will work on the case, 
when it is put on the Commissioner’s docket, is on the Commissioner’s 
staff. He will not be working in a bureau under a director; but he is 
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directly responsible to the Commissioner who has a case on his docket, 
and he will deal directly with the Commissioner and not through a 
director of the bureau. 

Mr. Morrison: It is a matter of reporting rather than the actual 
type of work that the same people will be doing; is that right? 

Vice Chairman Murphy: Yes. Your attorneys will still be working 
on it, but will be assigned to and directly responsible to the Commis- 
sioner himself and not through a bureau director or chief of some section. 

Mr. Morrison: This relates somewhat to the preceding question and 
also a question raised earlier on this subject, the handling of cases after 
they have passed the proposed report stage. To what extent, if any, 
does the hearing examiner play a part in the formulation of the division 
report or the final report under the new system? Is he consulted by the 
examiners on the staff or the commissioners on the final reports? 

Vice Chairman Murphy: Generally speaking, I would say no. I 
don’t know of anything that prohibits you from discussing the case 
with him. However, I would say that, generally speaking, once it is 
submitted, he is through with it. 

Mr. Edell: I am J. F. Edell, Kansas City. My question also goes 
to these matters of general transportation importance, but I would not 
presume to ask you to answer for all members of the Commission. I 
would like, sir, your viewpoint as to what the circumstances or conditions 
surrounding a particular proceeding would, in your opinion, make it a 
matter of sufficient importance and consideration by the full Com- 
mission ? 

Vice Chairman Murphy: I wouldn’t attempt to give you that in- 
formation because I think that it depends on what is involved in each 
individual case. 

Mr. Daly: John Daly of New York. I have a practical question, 
Commissioner. Prior to the reorganization, when we filed certain pro- 
posed changes in rates from time to time, either people on our own 
organization or the protestants themselves might point out all the tariff 
changes in circumstances under which we might conclude that the 
proposed change in rates was unnecessary. If the matter had not 
reached these suspension boards at that time, we could call one man at 
the Commission and get special permission to cancel the rate. In that 
case we did not bother to reply or we simply advised the Suspension 
Board directly that we wouldn’t file a reply or had no further interest 
in the rate. Since the reorganization, we now have a Special Permission 
Board, and on several specific occasions, we have run into a good deal 
of difficulty in clearing such a rate before it got to the Suspension Board. 
In some cases rates, which we had no intention of defending due to a 
change in circumstances for an area, were nevertheless suspended by the 
Board. Either they were not notified or they did not receive a reply. Now, 
I wonder whether authority could not be given to one man, or perhaps 
authority be given so that a single member of your Special Permission 
Board might be able to grant a special permission number immediately, 
let us say, over the phone, where you are going to withdraw a proposed 
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change in rates, and where you are not going to defend it, and you 
simply want to avoid the possibility of getting a suspension order for 
hearing and so forth and you have to go back and clean up all those 
matters for something which you did not intend to defend in the first 
place. 

Vice Chairman Murphy: Mr. Daly, I can’t give you an answer on 
that, because I have been busy in my own area and your question in- 
volves a matter within the jurisdiction of Division 2 and the Bureau 
of Traffic. I would make this suggestion. If you will address a letter 
to the Chairman of that Division, I think he would appreciate hearing 
from you and whatever suggestions you have on it. I am not trying 
to evade answering your inquiry, but I have had no experience with 
complaints of this type to work on and any attempt to answer it would 
be only guesswork. 

Mr. Daly: I will take your suggestion, Commissioner. Thank you. 

Mr. Colgren: John Colgren, New York. Mr. Commissioner, during 
your presentation, you indicated the desirability and also the efforts of 
the Commission to separate your adjudicatory and your regulatory func- 
tions. You also, later on, indicated the growing importance of the Cost 
Section in the disposition of many of these proceedings before the Com- 
mission. Now, I think almost everyone in this room has had occasion 
to have a report of the Commission come out, and in the first instance, 
in the final report, so to speak—either of the divisions or the Commission 
—there is an analysis made of the various cost data and cost studies 
and cost theories advanced in a contested case made by the Cost Section. 
In other words, you don’t have the initial opportunity of taking excep- 
tion to the theories or analyses of the Cost Section. Has the Commission 
given any thought to methods by which the parties can have their fair 
opportunity to present their views as to the analyses or impressions, or 
however you want to describe them, of the Cost Section? 

Vice Chairman Murphy: That question has been up in the past. 
However, you must bear in mind that your record has been made and 
the parties have had two opportunities to discuss the cost studies that 
are before the Commission. Now, the Commission does not put new cost 
studies in, but the analysis that is shown in the report is based upon 
the studies that are in the record. 

Mr. Colgren: Well, if I may clarify it: I think the point I am trying 
to make is this: In those instances where in the final report, either of 
the divisions or the Commission, for the first time, the parties are faced 
with an analysis of interpretation of cost by the Cost Section. In other 
words, this is after the period of exceptions. And the only thing avail- 
able to them then is a petition for reconsideration. Now, it seems to me 
that in fairness to all parties—and I should think the Commission itself 
might welcome the ability or right—and I think it is a right, actually— 
of the parties to have their say about whether or not the Cost Section 
is correct in its analysis or interpretation. 

Vice Chairman Murphy: Well, I know of no question of that kind 
pending before the Commission at the present time. And I will suggest 
that you write to the Chairman on the matter. 
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Mr. Colgren: I might say that I think it is a very serious question, 
one going directly to the rights of the parties as to proper hearing. And 
I think I might very well accept your invitation to present it to the 
Commission. 

Mr. Holmes: My name is R. L. Holmes, Wichita. My question 
relates to exempt commodities. I would like to ask you, sir, in connec- 
tion with a commodity that has been included in this list 107 as exempt, 
or in another case, nonexempt by bureau opinion, is it your opinion, sir, 
that the Commission can change the status of that commodity, or is that 
list frozen and only subject to change by an act of Congress? 

Vice Chairman Murphy: My opinion is that it is subject to change 
by Congress only, because the ruling was approved by Congress as con- 
stituting the list of exempt commodities. 

Mr. Costello: My name is Richard Costello of New York City. I 
would just like to find out if I interpret correctly one of these changes 
concerning the administrative finality of a division report. Does it 
apply to all decisions of the division that come out after February 1st, 
regardless, you might say, of when the proceedings started? You have 
given a situation that just came recently to my attention. We were 
interested in a motor bus proceeding. That application was heard last 
summer. A joint board report was issued which denied the applicant’s 
application. There were two applications heard together. Exceptions 
were filed and then the protestant replied to those exceptions. And now 
just recently, in the last week, a report of the division came out likewise 
denying the application. There was nothing in there to indicate that 
they considered this matter of general transportation importance. From 
an administrative viewpoint, is that the end of the line for that case? 
In other words, can a petition for reconsideration be filed? 

Vice Chairman Murphy: Was the case submitted before the effec- 
tive date of this new procedure? 

Mr. Holmes: Probably so, as I recall. 

Vice Chairman Murphy: By the way, two of my colleagues are here, 
and I might get some help by asking them. I don’t want to give you 
the wrong answer and I don’t want to evade an answer. But they are 
here. Mr. Ginnane might add something to what I would say on it, 
or one of the other members. But I think your question there would 
depend on whether the case was submitted before or after the effective 
date. 

Mr. Holmes: I am sure that it was submitted last year. In other 
words, the exceptions were filed and the replies thereto were probably 
last fall. We will assume last October, 1960. So, at that time, the case 
would be submitted to the Commission. 

Mr. Ginname: The new rule cutting off the petition, applies to cases 
where petitions are filed or exceptions are filed after the effective date. 

President Thomas: I think we can all say that we owe a great debt 
to Commissioner Murphy for standing up here and answering these 
questions as long as he has in such a candid way. I think it has been 
a very helpful thing to us, and we really do appreciate your willingness 
to come here and make this fine talk and then to stand here and submit 
yourself to cross-examination. We do certainly appreciate it. 








A Continuing Program for Improving Commission 
Organization and Procedure 


By Tue HonoraBLe Everett HuTcCHINSON * 
Chairman, The Interstate Commerce Commission 


Your meeting last year in Dallas was such a pleasant experience 
that I have looked forward with great pleasure—and with much en- 
thusiasm—to meeting with you here this year 
in the ‘‘mile high’’ city. 

I believe I would have been fully justified 
in coming out here just to compliment you for 
the great work this Association has turned in 
over the years to help the Commission meet its 
responsibilities to our nation. But I am sure 
you expect something more than this from me 
although I know such a compliment is richly 
deserved. 

The continuing interest and cooperation you 
have given the Commission over the years is 

gratifying indeed. And so I want to say some- 
Hien, vane Foareeenmeneee thing today about the Commission’s continuing 
program for improving practice and procedure. But before I do that 
I must tell you that the Commission is looking forward to your meeting 
in Washington next year—next April—to help observe the 75th anni- 
versary of the Commission’s service to the American people. While 
subject not to government control but to 75 years of government regu- 
lation, our transport system has become the finest ever seen, while our 
nation has grown to a position of world leadership and responsibility. 

The Act to Regulate Commerce as first adopted by the Congress 
consisted of 10 pages. Today the same law, the Interstate Commerce 
Act, and related Acts, run to more than 600 pages. The original Act 
has been amended, changed or modified, added to or subtracted from 
something like 200 times since its adoption in 1887. The history of 
these changes has been traced in the historical notes in Interstate Com- 
merce Acts, Annotated. This indicates to me a desire on the part of the 
Congress (and the Commission because the Commission has had a hand 
in most of the actions) to keep the Act up to date, suitable for the 
needs of changing transportation techniques in a rapidly expanding 
economy. 

Whatever else may be said of the Interstate Commerce Act, I think 
it can be said that it represents an enormous amount of hard work 
and clear thinking applied as a continuing process to changing economic, 
social and political conditions in our land. The thread of high purpose 
in promoting justice and in improving transportation for the American 
people has run through the Act from the beginning. 
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Transportation is one of the three legs of the tripod supporting our 
economy. Actions of the Congress in the development of the regulatory 
Act have been dictated by the hard results of experience. Seldom has 
the Congress lapsed into accepting pure theory. And when it has, it 
has been prompt with corrective action. 

The development of the Act and the Commission have so interrela- 
ted the two that both have kept apace with an everchanging, expanding, 
and complex industrial life. This is a most significant achievement in 
the jurisprudence of transportation, if I may use such a term. 

Dr. Samuel Johnson is quoted as once having said that ‘‘ formalities 
are accumulated on each other until the art of litigation requires more 
study than the discovery of right.’’ May it never be said of the Com- 
mission that the art of litigation before it requires more study than the 
discovery of right. Historically, the Commission has treated practice 
and procedure as a tool of production, not an end product. Substantive 
and remedial provisions have been given priority over procedural for- 
malities because when Congress adopted the Act in the first place it did 
not prescribe rules governing practice and procedure. This was specifi- 
cally left to the Commission by language providing that ‘‘. . . the Com- 
mission may conduct its proceedings in such manner as will best conduce 
to the proper dispatch of business and to the ends of justice, and may 
from time to time make or amend such general rules or orders as may 
be requisite for the order and regulation of proceedings before it .. .’’ 

Now I mentioned that the Act has been the subject of some 200 
revisions of one sort or another since 1887, but I can not even estimate 
with any sort of accuracy the number of changes that have been made 
in our organization, internal procedure and rules of practice in the same 
period of time. The process of change in this respect is constant—the 
program for developing improvements is a continuing one. 

The Commission began its existence free of the procedural accre- 
tions of the past and, except for the Administrative Procedure Act, has 
been left free by the Congress to adopt procedures to meet the respon- 
sibilities imposed upon it. Only within comparatively recent years has 
it been recognized by the Congress that courts ought to have the same 
freedom. It is now generally agreed that only through court-made rules 
can court procedures be made more simple, less technical and more 
responsive to the day-to-day needs of the processes of the law. 

Well, what is being done to keep Commission practices simple, 
practical and nontechnical and to avoid what Dr. Johnson called ‘‘ac- 
cumulated formalities.’’ 

I am sure it would serve no purpose here to review the numerous 
recent studies and reports aimed at reorganizing or changing the Com- 
mission in one way or another. At the request of the Commission, this 
Association—some of your members at least—had a hand in one of 
these very important reports. You are all familiar with it. Largely on 
the basis of recommendations in this and other reports, the Commission 
undertook early this year to put in some betterments in organization, 
operation and procedure which we were convinced were needed in the 
public interest. Although some of the changes we made had been under 
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consideration at the Commission for some time, others had not. Many 
of the proposals in the Practitioners’ Advisory Report proved useful, 
and no doubt others will, too. 

But constant challenge of the Rules by which we must operate 
could undermine the stability of the whole administrative process. 
When Judge Thomas M. Cooley, the first Chairman of the Commission, 
retired from the Commission one of his colleagues said of him: 


You have exalted the Commission, laid its foundations broad 
and strong, and made it what its creators never contemplated—a 
tribunal of justice in a field and for a class of questions where all 
was chaos before. 


I hope we never find ourselves back where Judge Cooley and his 
colleagues began. 

Judge Cooley once said that it was desirable for complaints to be 
made in the form of a petition, simple and without technicality, and if 
the petition states the facts, it will be sufficient. This illustrates the 
pattern of Commission proceedings from the beginning. The objective 
has been to achieve simplicity and directness. This has been our con- 
stant purpose and in an effort to achieve this aim the Commission has 
developed ‘‘a continuing program for improving Commission organiza- 
tion and procedure.’’ 

One of Judge Cooley’s biographers notes that the first Chairman 
of the Interstate Commerce Commission soon found that the volume of 
work was five times what any man could hope to accomplish. This is 
the big problem today. 

The mounting volume of work at the Commission, particularly in 
proceedings matters, is difficult to imagine. So through the staff the 
Commission conducts a continuing study of its organization, operations 
and procedures in an effort to locate areas in which improvements can 
be made. Through this study, many betterments in the processing of 
eases and in the effectiveness of regulation have been made, others are 
in view. 

Back in January the Director of the Bureau of Safety and Service 
was authorized, without prior Commission approval in each case, to re- 
quest court prosecution for railroad safety violations. The Director of 
Locomotive Inspection has this authority by statute in matters concern- 
ing locomotive safety. 

Then the Commission authorized the Director of the Bureau of 
Inquiry and Compliance to recommend criminal prosecution and ap- 
propriate civil action in the courts against violators of our motor car- 
rier economic regulations. Rebates would be an example of this. A 
recent delegation of authority, effective May 1st, will make it possible 
for the Director to take civil injunctive action in most railroad, oil 
pipeline, water carrier, and freight forwarder matters. Where institu- 
tion of civil injunction proceedings is reserved to the Attorney General 
by statute, the Director may now make his own recommendation for 
action direct to the Justice Department. 
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One of the most significant changes in Commission procedure that 
we have made was the adoption in January of a procedure, effective 
February lst, under which decisions of the Divisions are final in all 
except cases involving issues of general transportation importance. We 
estimate this will reduce by 700 the number of petitions to the entire 
Commission each year. In time, I believe this change and others we 
have made will reduce the average age of cases by as much as three 
months and generally speed and improve the decisional process in both 
the simple and complex cases. 

The Commission first acted in January to delegate additional in- 
formal proceedings cases to new employee boards—in the Bureau of 
Finance and in the Bureau of Safety and Service. In mid-February 
three additional boards were established. These are in the Bureau of 
Motor Carriers and will handle such things as interpretations, insurance 
matters and contract carrier equipment lease agreements. One of the 
boards will issue motor carrier accident investigation reports. And then 
four additional employee boards were established—two the latter part 
of February in the Bureau of Traffic and two Operating Rights Boards 
in March. The Traffic Boards will handle special permission applica- 
tions and released rates matters. The Operating Rights Boards will 
handle no-hearing matters pertaining to motor and water carriers and 
brokers, deviation matters and second proviso applications. This will 
push the total of no-hearing cases handled by employee boards up near 
the 29,000 per year mark. 

Of course, the purpose of these additional delegations to boards is 
to free more time of Commissioners for consideration of formal proceed- 
ings cases, particularly those of general transportation importance, 
which now-run to more than 7,300 a year. Substantially all cases that 
ean be handled by employees under the present law have now been dele- 
gated to boards. Counting the four we had prior to the reorganization, 
we now have 16 employee boards. The importance of these actions was 
emphasized in the President’s recent special message to the Congress 
on Regulatory Agencies. The President noted that: 


Some progress in this direction (reducing workloads), has already 
been made by the Interstate Commerce Commission in the past two 
months, which has delegated to intra-agency boards some 18,000 
matters which otherwise would have required the attention of a 
Commissioner, a panel of that Commission, or the Commission as a 
whole. 


Another action of great importance is the procedure the Commis- 
sion adopted, effective March 7th, for assigning the more important 
eases to the dockets of individual Commissioners, so that every case 
which has been the subject of an oral hearing is the personal responsi- 
bility of a Commissioner. This is speeding the disposition of cases and 
improving the caliber of reports. The important cases are better re- 
searched, the reports better written, and the decisions will have greater 
precedent value. Only the lesser important cases are handled under the 
familiar per curiam decisional process. 
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A ‘‘strong Chairman”’ for I. C. C. is still a favorite topic in many 
quarters, so I think I should mention the most sweeping action of the 
Commission so far in the reorganization. This action reemphasized that 
the Chairman of the Commission is the Commission’s chief adminis- 
trative and executive officer. Basically, this action strengthened the 
Chairman’s hand by cutting out the reporting Commissioner procedure 
and directing the seven regulatory bureaus to report to the Chairman 
through a Vice Chairman rather than to the Commission through seven 
individual Commissioners. In addition, the three proceedings bureaus 
were directed to report to the Chairman through three individual Com- 
missioners (the Chairmen of the Proceedings Divisions) rather than to 
the Commission. The Chairman is responsible for the executive and 
administrative functions of the Commission and is, of course, responsible 
to the Commission. The term of office of the Chairman will continue 
to be one year. The Vice Chairman will serve for one year and, in 
addition to his other duties, will act as Chairman of the Commission in 
the absence of the Chairman. Of course, you know that Commissioner 
Rupert L. Murphy is now our Vice Chairman. Effective May Ist, the 
Vice Chairman was authorized to institute formal docket investigations 
in most matters arising out of the work of the regulatory bureaus. Other 
investigation proceedings, such as those on petitions, will continue to be 
instituted by the Division to which the general subject matter is as- 
signed. 

Another important ‘‘streamlining’’ change is the one abolishing 
Division 3 and assigning its rate work to Division 2. The other work of 
the Division was given to Division 4 which was redesignated as Division 
3, Finance, Safety and Service. This reduces the number of Commis- 
sion Divisions from 4 to 3. In 1955, when I became a member of the 
Commission, there were 5 Divisions. 

These reorganizations are sound. They are in the public interest. 
They will speed our work and improve our actions. I am satisfied they 
will have your support. 

This is a pretty big package of change in a short time, and you may 
ask how it is working. My answer is: fine. Although it is too early to 
make an evaluation with any sort of finality, favorable signs are already 
visible. One thing that has impressed me has been the wonderful co- 
operation the Commission has received from its staff. Change is a 
pretty difficult thing to face and work with; it is hard to learn new 
ways of doing things. But I have been surprised, pleasantly, of course, 
at the way the Commission’s staff has put a shoulder to the wheel. Some 
of our young attorneys, particularly, are to be complimented for the 
zeal and determination with which they are approaching their work 
under the new procedures. 

Much has been accomplished, but there are many other betterments 
I would like to see result from the Commission’s continuing program 
for improvement. For example, I believe there is a need for stepped-up 
activity in research and analysis in the field of transport economics. We 
need to further strengthen our field organization and realign bureau 
structures. No-hearing procedures should be augmented. The right to 














DECEMBER, 1961 317 





file briefs before the hearing officer should be eliminated in all cases, 
except those of general transportation importance, where such briefs 
would delay the decision. Postponements of filing dates should be 
granted only in real emergency situations. An equitable rule limiting 
the length of the record or the duration of the hearing, or both, should 
be adopted. Use of the hearing procedure previously authorized under 
which the hearing officer announces his decision at the conclusion of the 
hearing and calls on the prevailing party to submit requested findings 
and conclusions should be required. And use of the so-called short- 
form report should be encouraged. Prehearing procedures should be 
augmented. 

I could go on but perhaps a ‘‘breathing space’’ now before your 
afternoon session would be more useful. Thank you. 








The Interstate Commerce Commission and 
Monopoly—A Study of the Commission’s Powers 
and Duties in the Antitrust Field: The Commission 
and Railroad Unifications—From Unrestrained 
Competition to Regulated Monopoly * 


By Herpert J. Korse t¢ 


Under present law, the many proposed unifications* of rail carriers 
which have recently received such widespread publicity ? must each be 
approved by the Interstate Commerce Commission before becoming 
effective. Influenced by the declining economic fortunes of the railroad 
industry, as it battles the everstiffening standards of intermodal com- 
petition, the Commission appears most willing to grant such approval.® 
And once it is given, the transaction is immune from subsequent attack 


on the ground of promoting monopoly and suppressing competition in 
violation of the antitrust laws.® 


Yet only 75 years ago the picture was quite different. Carrier 
unifications did not require Commission approval, for there was no 
Commission in existence at the time. The railroads’ economic fortunes 
were soaring, free from the pressures of intermodal competition because 
it too was nonexistent: commercial transportation in those days was 
almost exclusively railroad transportation. And there was no danger of 


*One of three winners of Honorable Mention in the 1961 Clyde B. Aitchison 
Essay Contest. These essays are published according to alphabetical listing of 
winners. 

+ Mr. Korbel is an Attorney, Legal Department, New York Central Railroad. 
He graduated from Yale University with a B.A. degree and received an LL.B. degree 
from Harvard University. He is a member of the bar of the state of New York. 

1 For the sake of convenience | have used “unification” as a generic term de- 
signed to describe not only consolidation and merger, but also the various types of 
acquisition of control. 

See e.g. Burck, “Mating Time for the Railroads,” Fortune, January 1961, 
p. 115; a ers Sweep Railroad World,” New York Times, January 13, 1961, 
p. 38, col. 4th Annual Report of the interstate Commerce Commission (1960), 

p. 64-65; Iensen, “Railroad Map: Within Five Years Pending Mergers Promise to 
Reshape it Barron’s, September 26, 1960, p. 11. 

4 Stat. 380 (1887), as amended, 49 U. . C. A. § 5(4) (1960). 

4 See ee Norfolk & W. Ry. Mer, er, 307 1. C. od 401, 415, 417 (1959); Louisville 
and N.R Merger, 295 1. C. C. 457, 475-76 (1957). 

5 Commissioner Tuggle, who is presently the Chairman of Division 4 (Finance), 
stated in a speech made last November that, “the Interstate Commerce Commission 
stands ready, willing and able, and | might add anxious” to give thorough and 
sympathetic consideration to any railroad merger proposals under § 5, and recom- 
mended such moor as an effective way for the railroads hy combat their serious 
financial plight. aily Traffic World, December 1, 1960, p col. 2. 

6 24 Stat. 380 rita as amended, 49 U. S. C. A. § ERiy. "(1960), relieves parties 
to a transaction approved under § 5 of the Interstate Commerce Act “from the 
operation of the antitrust laws and of all other restraints, limitations, and prohibi- 
tions of law, Federal, state, or municipal insofar as may be necessary to enable 
them to carry into effect the transaction so approved. 
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prosecution under the antitrust laws because such laws had not yet 
been enacted.” 

It is the basic purpose of this brief study to trace in broad outlines 
how the vacuum in the regulation of railroad unifications was gradually 
but completely filled by agency control. Since it is the evolution of the 
Commission’s powers and duties in this field which forms the central 
theme, the primary emphasis will be legal, with particular consideration 
being given to the relevant legislative measures enacted since 1887, as 
well as to the significant interpretations of these measures handed down 
by the Supreme Court during that time. 

During the last half of the nineteenth century, the railroads took 
full advantage of the position of monopoly which they enjoyed in the 
transportation industry. Antagonizing farmers and shippers alike by 
their excessive rates and discriminatory practices, they also aroused 
public indignation by their financial manipulations and suspect business 
techniques. Several states sought to rectify this abuse of economic 
power by the creation of regulatory commissions with the power to main- 
tain just and reasonable rates. But all such local efforts were vitiated 
when in October 1886 the Supreme Court ruled in Wabash, St. L. & 
Pac. Ry. v. IWinois® that regulation of interstate rates was a matter 
within the exclusive province of Congress, in the exercise of the powers 
delegated to it by the Interstate Commerce Clause, Article 1 § 8 of the 
Constitution.?® 

Congress acted promptly to fill the void created by the Wabash 
decision, by establishing a governmental authority to regulate interstate 
transportation.’ It was under these circumstances that on February 4, 
1887 the oldest of the Federal regulatory agencies—the Interstate 
Commerce Commission—came into being.” 

7 For a good discussion of the relatively limited liability at common law for 
entering into contracts or combinations in restraint of trade, see the ao. 
yw Be of ore eh in Northern Securities Co. v. United States, 193 U. S. 1 


fa “The Marasmus of the I. C. C.: The Commission, the Railroads 
and the Public Interest,” 61 Yale Law Journal, ‘467, 470 (1952); Sharfman, The 
Interstate Commerce Commission (1931), pp. 14-15. 

9118 U. S. 557 (1886). 

10 How serious the impact of this decision was on regulatory efforts at the state 
level can best be gleaned from the fact that at the time three-fourths of railroad 
tonnage was interstate. See Davis, Administrative Law Treatise (1958), $ 1.05, p. 35. 

11 Earlier Federal attempts to regulate the railroad industry had included the 
McCrary bill of 1874 and the Reagan bill of 1878. The first of these measures would 
have established a Federal commission with investigatory and ratefixing powers, 
while the second would have prohibited railroads from pooling, rebates, and other 
discriminatory — While both bills failed to pass the Senate, it was a Com- 
mittee of that Chamber, headed by Senator Cullom, which in 1885 began nationwide 
hearings into railway practices, on the basis of which it submitted the bill that 
served as the basis for the Interstate Commerce Act of 1887. In its report, the 
Cullom Committee said that the underlying purpose of the measure was to prevent 
unjust discriminations, both by express prohibition thereof, and by requiring con- 
siderable publicity as to the carriers’ rates, financial operations, and methods of 
management. Sharfman, note 8 supra, at p. 14. 

12 While the Interstate Commerce Commission was created by the Act of Febru- 
ary 4, 1887, 24 Stat. 379, the other provisions of the Interstate Commerce Act did 
not become operative until April 5, 1887. 
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Initially, Congress entrusted the Commission with the task of polic- 
ing interstate transportation and preventing the excesses of railroad 
monopoly, by adherence to the principle of unrestrained freedom of 
competition.* Three years later, in declaring war on monopoly in 
general, it in effect codified this principle when it promulgated that 
‘‘comprehensive charter of economic liberty’’ * commonly known as the 
Sherman Act.5 

When Congress chose to regulate interstate transportation by enact- 
ing a specific statute such as the Act of 1887, and shortly thereafter 
passed a general regulatory statute such as the Sherman Act, it was 
inevitable that the courts would soon be faced with the problem of 
accommodating these two statutes in their respective applicability to 
the transportation industry. That this problem first arose in the context 
of rate agreements rather than of carrier unifications is largely due to 
the fact that the Act of 1887 dealt only with traffic-pooling and rate 
agreements, and did not purport to regulate corporate combinations.’® 

While carrier unifications have characterized the railroad industry 
from its very start,!”7 it has been suggested 1* that the ‘‘crescendo of 
consolidation’’ which took place at the turn of the century *® was stimu- 
lated primarily by the Supreme Court’s ruling in 1897 that the Sherman 
Act ‘‘covers, and was intended to cover common carriers by railroad,’’ 
the existence of the earlier Act of 1887 notwithstanding.”® Cut-throat 


13“Free and unrestricted competition . . . among rail carriers was viewed as 
the optimum regulator of railroad economy and the best remedy against the abuses 
of monopolistic practices, especially unreasonably excessive and discriminatory 
railroad rates.” Preliminary Draft of a Report Prepared for the Committee on 
Interstate and Foreign Commerce by the Special Study Group on Transportation 
Policies in the United States (hereafter referred to as the Doyle Report) (1961), 
p. 231. The extent of the contemporary dedication to the seats against demon 
mesepely is epitomized by the observation in Pearsall v. Great N. Ry., 161 U. S. 64 
(1896) that “there are, moreover, thought to be other dangers to the moral sense 
of the community incident to such great aggregations of wealth, which, though 
indirect, are even more insidious in their influence... .” Pp. 676-77. 

14“The Sherman Act was designed to be a comprehensive charter of economic 
liberty aimed at preserving free and unfettered competition as the rule of trade. 
It rests on the premise that the unrestrained interaction of competitive forces will 


yield the best allocation of our economic resources . . . while at the same time 
providing an environment conducive to the preservation of our democratic political 
and social institutions . . . . (T)he policy unequivocally laid down by the Act is 


competition.” Northern Pac. Ry. v. United States, 356 U.S. 1, 4 (1958). 

15 26 Stat. 209 (1890), as amended, 15 U. S. C. A. 8§ 1-7 (1960). “The Interstate 
Commerce Act of 1887 . . . was in a sense a shadow cast by the coming Sherman 
Act.” McLean Trucking Co. v. United States, 321 U. S. 67 (1944), at p. 81, n. 12. 
Arne Wiprud, who is at present the head of the New York State Office of Trans- 
portation, has even suggested that the antipooling provisions of § 5 of the Act of 
1887 might be regarded as the beginning of Federal antitrust legislation. Wiprud, 
Justice in Transportation (1945), p. 120. ; rls: the 

16§ 5 of the Interstate Commerce Act, which is now the principal provision 
dealing with carrier unifications, in its original version regulated only agreements 
for the pooling of freight or for the division of earnings. See 24 Stat. (1887). 

17 Doyle Report, note 13 supra, at p. 229. 

18 Jd., at p. 231. . 

19 During a period of some sixteen months in 1899 and 1900 roads representing 
one-sixth of the nation’s total rail — were absorbed by other carriers. Sampson, 
Obstacles to Railroad Unification (1916), p. 12. 

20 United States v. Trans-Missouri Freight Ass’n., 166 U. S. 290, 327 (1897). 
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competition in the industry tended to depress rates to what the car- 
riers considered to be unreasonably low levels ?!; if uniformity of rates 
at an acceptable level could not legally be achieved either by pooling or 
by rate agreements, then surely the same effect could be achieved by 
unification of the potential parties to such an agreement.?” 

But in 1904 this alternative was foreclosed when in Northern Securi- 
ties Co. v. United States, by a 5-4 margin, the Supreme Court struck 
down as in violation of the Sherman Act a consolidation of two compet- 
ing railroads into a holding company. Once over this initial obstacle, 
the court had little difficulty eight years later in extending the applica- 
bility of the Sherman Act to a unification whereby one railroad acquired 
stock control of another.24 The difference in corporate techniques was 
held to be immaterial, in view of the fact that the resulting mischief 
was equally effective in either instance, and that the statute by its very 
terms applied to every contract or combination in restraint of trade, 
however devised. 

Since 1912, very few carrier consolidations have been struck down 
as being in contravention of the antitrust laws.2° This result, alas, is 
not attributable to recognition that the Commission was right in its 
frequent admonitions that a policy of enforced competition was both 
inherently wasteful and incompatible with public control of the trans- 
portation industry.*® Instead, the cause may be ascribed, albeit some- 


21 See Sharfman, note 8 supra, at pp. 18-19. 

22“(The) natural pressure, in the railroad industry, toward concert of action, 
coupled with the manifest illegality of the loose forms of cooperation represented 
by rate agreements and pooling arrangements, paved the way for the far-reaching 
consolidation movement which had its beginning in the late nineties.” Id., at p. 33, 
n. 29. The Commission foresaw this result already in its 2d Annual papers 1888); 
“With pooling prohibited the tendency among the railroads seems likely to be in 
the direction of consolidation as the only means of effectual protection against 
mutual jealousies and destructive rate wars.” P. 26 

23 193 U. S. 197 (1904). 

24 United States v. Union Pac. R. R., 226 U. S. 61 (1912). 

251n United States v. Southern Pac. Co., 259 U. S. 214 (1922), judicial dis- 
approval was remarkably shortlived. The stock control acquisition in question had 
taken place in 1899, but the Federal Government challenged it on antitrust grounds 
only in 1914. When the Supreme Court finally sustained the Government’s position 
in 1922, the acquiring carrier promptly utilized the liberalized provisions of the 
Transportation Act of 1920 to secure Commission approval of the transaction. 
76 1. C. C. 508 (1923). Such approval was sustained on appeal in United States 
v. Southern Pac. Co., 290 Fed. 443 (D. Utah 1923); no appeal was taken to the 
Supreme Court. : ; 

26“The railway is, from its very nature, in respect to the greater part of its 
business, a virtual monopoly. The essential feature... of a monnpey is that it 
excludes the idea of competition .. . . If it is in essence a monopoly, then it must 
be regulated.” 12th Annual Report of the Interstate Commerce Commission (1898), 
pp. 19-20. “Competition is wasteful. Owing to it, transportation by rail actually 
costs more than it ought.” 14th Annual Report of the Interstate Commerce Commis- 
sion (1900), R 13. also 33d Annual Report of the Interstate Commerce Com- 
mission (1919), pp. 1-6. Congress consistently turned a deaf ear to all such warnings, 
affirming instead its faith in unrestricted freedom of competition, by passing the 
Clayton Act in 1914. 38 Stat. 731 (1914). While § 7 of this Act specifically pro- 
hibited intercorporate stockholdings tending substantially to lessen competition, and 
while it applied to interstate carriers, it had little effect on the regulation of railroad 
unifications. Sharfman, note 8 supra, pp. 112-13. For stock acquisitions by common 
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what indirectly, to a young Bosnian marksman named Gavrilo Princip, 
in faraway Sarajevo. For abandonment of the policy of enforced com- 
petition came about mainly as a result of World War I. 

The pressing burden of wartime conditions focused attention on 
the increasing inadequacy of the nation’s transportation plant and equip- 
ment, a situation attributable in large part to the strictures of enforced 
competition.27 War developments generated a new emphasis upon pro- 
viding ‘‘a transportation service efficiently rendered, equitably adjusted, 
and continuously maintained.’ And over two years of Federal con- 
trol of the nation’s railroads brought out the advantages which could 
be derived from unified operation.2® Consequently, the termination of 
hostilities brought numerous proposals for consolidation of the railroads, 
either into a single national system, or into large competing systems of 
comparable strength.*° 

It was the latter alternative which Congress adopted when it enacted 
the Transportation Act of 1920.51. The adoption of this statute marked 
the assumption of a substantially different approach toward the entire 
problem of carrier regulation.*2 The Commission was made responsible 
for the establishment and maintenance of an efficient transportation 
system *°; in furtherance of this task, it was inter alia entrusted with 
extensive powers and duties vis-a-vis railway consolidations, a field over 
which it had hitherto all but lacked jurisdiction.** 

While there was little dispute as to the desirability of such consoli- 
dations, the legislators were sharply divided as to the most appropriate 
means by which such a goal could be achieved.** Their joint efforts 
yielded an uneasy compromise, whose fundamental inadequacy was soon 
to become evident. 





carriers were exempt under certain conditions, and in addition the Supreme Court 
had previously held that the Sherman Act applied to combinations in restraint of 
trade, no matter how achieved or attempted. United States v. Union Pac. R. R., 
226 U. S. 61, 85 (1912). 

27 Sharfman, note 8 supra, at p. 95. 

28 Jd., at 173. 

29 Jd., at 176. 

30 [bid. 

314] Stat. 481 (1920). 

32 “By (the Act of 1920) Congress undertook to develop and maintain an ade- 
quate railway system. It recognized that preservation of the earning capacity, and 
conservation of the financial resources, of individual carriers is a matter of national 
concern; .. . that competition between carriers may result in harm to the public 
as well as in benefit; and that when a railroad inflicts injury upon its rival, it may 
be the public which ultimately bears the loss.” Texas & Pac. Ry. v. Gulf, C. 

S. F. Ry., 270 U. S. 266, 277 (1926). 

33 Sharfman, note 8 supra, at p. 177. 

34As to jurisdiction under the Interstate Commerce Act, see note 16 supra, 
and text thereto. And in its 15th Annual Report, the I. C. C. stated at p. 16: 
“It is not the business of this Commission to enforce the antitrust act... .” 
But see § 1! of the Clayton Act, giving the I. C. C. jurisdiction to enforce the 
provisions of § 7. é 

35 St. Joe Paper Co. v. Atlantic Coast Line R. R., 347 U. S. 298, 315-16 (1954). 
While the House favored voluntary consolidation, the Senate preferred a plan 
whereby after seven years the Commission could compel consolidation. As is evident 
from § 5(4) & (5) of the Act of 1920, the House view prevailed. 
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The Transportation Act of 1920 was based on the premise that the 
railroads could be returned to a position of financial stability and 
economic vitality if only the proper competitive balance were restored.** 
The best way to strike this balance appeared to call for combination 
of the strong and weak roads into a small number of units of comparable 
earning power.**? To this end, the Commission was directed ‘‘as soon 
as practicable (to) prepare and adopt a plan for the consolidation of 
the railway properties of the continental United States into a limited 
number of systems.’’*8 In carrying out this mandate, it was to preserve 
competition and existing channels of commerce whenever possible, while 
so arranging the various systems that uniform charges would permit 
them to ‘‘earn substantially the same rate of return upon the value of 
their respective railway properties.’’®® 

Effectuation of the legislative directive would have proved suffi- 
ciently difficult had this constituted the entire statutory framework, in 
view of the internal inconsistencies and static economic conceptions 
implicit in the terms of the assignment.* But the Commission’s task 
was further complicated by § 5(2) of the 1920 Act, which allowed car- 
riers to acquire control of one another by any manner short of ‘‘ consoli- 
dation . . . into a single system for ownership and operation,’’ if the 
Commission found such acquisition to be in the public interest.44 In 
addition, § 5(6) permitted carriers to consolidate of their own volition, 
on condition that such consolidation conformed with the national plan, 
that it was approved by the Commission as being in accord with the 
public interest, and that it did not result in a capitalization of the con- 
solidated company which was in excess of the value of the combined 
properties, as determined by the Commission. 

Individual commentators have found different causes responsible 
for the failure of the consolidation program.‘ Whatever the merits 


36 See Doyle Report, note 13 supra, at p. 233. 

87 Jd., at 237. 

38 § 5(4) of the Act of 1920, 41 Stat. 481 (1920). 

89 [bid. 

40 Grouping the nation’s many hundreds of railroads into a few systems, arrang- 
ing these systems according to the value of their properties so that uniform charges 
would produce uniform rates of return, and preserving a maximum of competition 
among the resultant economic abortions would have taxed the skills of Procrustes 
and Janus combined. 

41 Professor Sharfman has criticized the soundness of this twofold approach, on 
the ground that piecemeal unifications tended to foreclose groupings later found 
desirable under the national consolidation plan. Sharfman, note 8 supra, at p. 185. 
See also note 42 infra. 

42 Wiprud states that the program was “foredoomed to failure” because railroad 
financiers had effectively eliminated competition through stock acquisitions and 
holding company consolidations before the final plan was promulgated in December, 
1929. See 159 I. C. C. 522 (1929). Wiprud, note 15 supra, at 29, 55. St. Joe — 
Co. v. Atlantic Coast Line R. R., 347 U. S. 298 (1954) contains the suggestion that 
the failure was to a significant extent due to the persistent refusal of Congress to 
empower the Commission to take the initiative in proposing and enforcing con- 
solidations. P. 321. And a contemporary legislative report pointed not only to the 
difficulty of preserving competition, but also to the problem of making the systems 
of equal earning power in relation to the value of their respective properties. 
S. Rep. 1887, 70th Cong., 2d Sess. (1928). The Commission’s task was further com- 
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of these respective contentions, it is clear that grouping the railroads 
into systems of comparable earning power while seeking to preserve 
competition proved an impracticable assignment. A tentative consoli- 
dation plan was published in 1921,** and provoked strong opposition; 
endless hearings ensued.‘ Recognizing the impossibility of its task, 
the Commission repeatedly asked Congress to relieve it of the duty of 
preparing a plan of consolidation,* but all such requests were to remain 
unheeded until the Transportation Act of 1940. 

In the meantime, carriers unwilling to wait for promulgation of the 
national plan, or reluctant to take the chance that their proposed con- 
solidation might not conform thereto, had a choice of two alternatives. 
They could settle for acquisition of control short of actual consolidation, 
by invoking the provisions of § 5(2), which presupposed a finding by 
the Commission that the transaction would promote the public interest. 
Or they could take advantage of congressional failure to legislate as to 
consolidation of carriers by noncarriers, and utilize a holding company 
in order to effectuate consolidation, thereby completely obviating the 
need for Commission approval. 

Most of the carrier unifications during the twenties and early 
thirties arose under § 5(2).** Two such control transactions came before 
the Supreme Court, affording it the opportunity to shed some light on 
the statutory criterion of ‘‘public interest.’’ In the Chicago Junction 
case,*? the court held that a finding by the Commission that a lease and 
stock control acquisition would promote the public interest must be sup- 
ported by some evidence to that effect. The requisite evidentiary basis 
was present in New York Central Securities Corp. v. United States ;*8 
there the Supreme Court rejected as unfounded the claim that ‘‘ public 
interest’’ was too uncertain a criterion. It said that ‘‘this was not a 
mere general reference to public welfare without any standard to guide 
determinations (but rather had) direct relation to adequacy of trans- 
portation service, to its essential conditions of economy and efficiency, 
and to appropriate provision and best use of transportation facilities.’’*® 
The court went on to dismiss the objection that amalgamation of parallel 
and competing lines would suppress competition, by pointing to the im- 
munity provisions of § 5(8), which it construed as committing the ques- 
tion to the exclusive judgment of the Commission.™ 

The following year, Congress took steps to coordinate the unification 
provisions of the Interstate Commerce Act. In passing the Emergency 





licated when its valuation formula was struck down in St. Louis & O’Fallon Ry. v. 
nited States, 279 U. S. 438 (1929), for failure to give weight to present costs. 
4363 1. C. C. 455 tise). 
44 St. Joe Paper Co. v. Atlantic Coast Line R. R., 347 U. S. 298, 316 (1954). 
45See the Commission’s 39th Annual aieae (1925), » PR 13-14; 40th Annual 
a p. 13; 4lst Annual Report (1927) Annual Report (1928), 


46 Doyle Report, note 13 supra, at p. 248; Sharfman, note 8 supra, at p. 185. 

47 Baltimore and O. R. R. v. United States: 264 U. S. 258 (1924). 

48 287 U. S. 12 (1932). 

49 Jd., at pp. 24-25. 

50 See note 6 pee § 5(8) became § 5(15) in the Emergency Transportation 
Act of 1933, and § 5(11) in the Transportation Act of 1940. 
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Transportation Act of 1933,5! it outlawed the control acquisitions 
hitherto permitted by § 5(2), as well as the extra-statutory consolidations 
effectuated by the use of holding companies. A new subsection allowed 
noncarriers and carriers alike to acquire stock control of other carriers, 
and also allowed carriers to consolidate inter se.52 But any such unifica- 
tion was conditioned on approval by the Commission, after a finding 
that the public interest would be served thereby, and upon conformity 
with the national plan of consolidation. Effectuation of control by any 
other means was expressly prohibited.® 

It is perfectly understandable that the more stringent provisions 
of the Act of 1933 put a damper on consolidation activity during the 
balance of the thirties.°* However, two relatively minor lease control 
acquisitions did reach the Supreme Court, giving it a further oppor- 
tunity to stress that railroad unification promoted the public interest 
by promoting economy and efficiency of service.®® 

These judicial sentiments were codified shortly thereafter, when 
Congress passed the Transportation Act of 1940.5 It thereby com- 
pleted the transition begun twenty years before, from a policy of en- 
forced competition for the railroad industry to a policy of regulated 
monopoly. At the same time, Governmental responsibility for bringing 
about consolidation of the nation’s railroads was disclaimed in favor of 
a scheme designed to facilitate unification by the rail carriers on their 
own motion. 

A new preamble to the Interstate Commerce Act declared it to be 
the National Transportation Policy inter alia ‘‘to promote safe, adequate, 
economical, and efficient service and foster sound economic conditions in 
transportation and among the several carriers.’’ The Commission was 
finally relieved of the onerous task of promulgating a national plan of 
consolidation, its 1929 plan having remained a dead letter. The other 
consolidation and control provisions were likewise substantially revised. 

Instead of having to conform to the national plan, unifications had 
only to comply with the terms of § 5(2)(a).5" That subsection permitted 
carriers and noncarriers alike to acquire control of other carriers in any 
manner, rather than by stock control alone; it also allowed railroads to 
acquire trackage rights over, and joint ownership or use in, lines owned 
by other roads. The growing importance of motor carrier transportation 
led to the insertion of a special, more stringent requirement that unifica- 


5148 Stat. 211 (1933). 

52§ 5(4), 48 Stat. 217 (1933). 

53 § 5(6), 48 Stat. 218 (1933). 

54 See Wiprud, note 15 supra, at p. 56. 

55 “The policy of consolidation is so intimately related to the maintenance of 
an adequate and efficient rail transportation system that the ‘public interest’ in the 
one cannot be dissociated from that in the other.” United States v. Lowden, 308 

S. 225, 232 (1939) (sustaining right of Commission to impose conditions for 
protein of discharged or transferred employees); see Texas v. United States, 

92 U. S. 522, 530-31 (1934) (sustaining right of Commission to approve abandon- 
ments in violation of state law). 

56 54 Stat. 905 (1940). 
57 [bid. 
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tions between rail and motor carriers could be authorized only if they 
‘‘will not unduly restrain competition.’’* 

A further significant change involved the designation of specific 
criteria for the Commission to consider in passing on a proposed 
unification.°® Weight was to be given the effect which the transaction 
would have on adequacy of transportation service, and to the total of 
fixed charges which would result. Another important factor meriting 
recognition was the effect on the employees of the carriers involved; the 
Commission was authorized to condition its approval upon submission 
of ‘‘a fair and equitable arrangement’’ to protect the interests of such 
employees, including a guarantee of no deterioration in economic status 
for up to four years. And, finally, the Commission was enjoined to 
evaluate the effect on the public interest of the inclusion vel non of other 
railroads in the proposed unification, and was authorized to require 
inclusion upon petition and a finding of consistency with the public 
interest. 

Congress has made no further changes of a substantial nature in the 
unification provisions of the Interstate Commerce Act since 1940. But 
in the interim the Supreme Court has once more passed on several sig- 
nificant questions pertaining to the power and responsibility of the 
Commission in regard to carrier unifications. 

In McLean Trucking Co. v. United States, the court sustained 
agency approval of a consolidation by seven motor carriers, although 
the effect was to eliminate one-third of the total mileage such carriers 
had hitherto served individually, while creating the largest revenue- 
producing motor carrier extant. The transaction was attacked as being 
in violation of the antitrust laws; the effect of the immunity provisions 
of § 5(11) and of New York Central Securities was circumvented by 
reliance on the fact that motor carriers had become subject to agency 
regulation only subsequently, and under different circumstances than 
carriers by rail. But the court found no basis in the statutory language 
for any such distinction, and interpreted § 5(11) as displacing the pro- 
visions of the antitrust laws whether the unification was being consum- 
mated by motor or by railroad carriers.® 

However, this did not mean that the Commission was relieved of 
all responsibility for considering the competitive effects of the proposed 
unification ; it was to consider these effects in the light of the National 
Transportation Policy. To this end, the court laid down the general 
formula that: 





5854 Stat. 905 (1940), 49 U. S.C. A. § 5(2)(b) (1960). 

5954 Stat. 905 (1940), 49 U. S.C. A. § 5(2)(c) (1960). 

60 321 U. S. 67 (1944). 

61“. . . in authorizing (carrier) consolidations (Congress) did not import the 
general policies of the antitrust laws as a measure of their permissibility. It in terms 
relieved participants in appropriate mergers from the requirements of those laws. 
§ 5(11). In so doing, it presumably took into account the fact that the business 
affected is subject to strict regulation and supervision, particularly with respect to 
rates charged the public—an effective a against the evils attending monopoly, 
at which the Sherman Act is directed.” J/d., at p. 85. 
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. .. the Commission must estimate the scope and appraise the effects 
of the curtailment of competition which will result from the pro- 
posed consolidation and consider them along with the advantages 
of improved service, safer operation, lower costs, etc., to determine 
whether the consolidation will assist in effectuating the overall trans- 
portation policy.® 


It went on to affirm the Commission’s plenary jurisdiction by stressing 
that it was the ‘‘wisdom and experience’’ of that agency and not of the 
judiciary which was to decide whether the proposed unification would 
be consistent with the public interest. 

In marked contrast to the deference paid to the regulatory agency 
in McLean Trucking was the decision in St. Joe Paper Co. v. Atlantic 
Coast Line R. R.,®* where the Supreme Court held that neither under 
the Interstate Commerce Act nor under § 77 of the Bankruptcy Act does 
the Commission have the power to propose, let alone to compel, railroad 
unifications. Taken together, these two cases give a rough-and-ready 
indication of the present scope of the Commission’s powers and duties in 
regard to rail unifications. 

On the one hand, the particular plan of amalgamation must be the 
product of the carriers’ own volition and initiative, with the Commission 
being required to maintain a hands-off attitude. On the other hand, 
once proposed, the transaction can be validly consummated only when 
authorized by the Commission, and herein lies the possibility of a certain 
negative compulsion apparently outside the ambit of the St. Joe ruling. 
For while the Commission must evaluate the proposed transaction in 
the light of the statutory criteria, no legislative or judicial restraints 
ean effectively prevent it from rejecting all combinations other than the 
arrangement which in its own estimation would best promote efficiency 
and economy of service.® 

Furthermore, when the Commission’s unification orders are reviewed 
on appeal, so much weight tends to be placed on the agency’s ‘‘ wisdom 
and experience,’** and the scope of review is of necessity s0 


62 Jd., at p. 87. 

63 Professor Louis Schwartz has questioned the wisdom of judicial deference 
to the Commission on the issue of the importance of preserving competition, sug- 
acke that the McLean Trucking | case is illustrative of the “limbo to which the 

C. has consigned competition.” Schwartz, “Legal Restriction of (Competition 
in the Regulated Industries: An Abdication of Judicial Responsibility,” 67 Harvard 
Law Review, 436, 445, 448 (1954). But some of the Commission’s recent unification 
a indicate a continuing concern vo the preservaon of competition. See 

8. Control Int'l. R. R. Control, 295 1 C. C. 425, 437 (1956); Central of Georgia 

trol, 295 1.¢. & 563, 579 (1957). ‘This in turn has provoked critical com 
mk “In view of the virtually overwhelming competition the railroad finds $ for 
the | pry eng of its valuable traffic, the adherence to this bias is most unjus- 
tified and is not in ae — a proper conception of public interest.” Doyle Report, 


note 13 ai at 
64 347 ode CI (1984), 


85 Con Side. in this connection Minneapolis and St. L. Ry. v. United States, 
361 U. S. 173 (1959), where two carriers had both applied to the Commission for 
authority to acquire stock control of a third carrier. 
66 See e.g. Minneapolis and St. L. Ry. v. United States, note 65 supra, at p. 188; 
McLean Trucking Co. v. United States, 321 U. S. 67, 87-88 (1944). 
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narrow,® that attack on such orders is almost futile. As a result, the 
Commission’s jurisdiction over railroad unifications is not only primary, 
but also in effect exclusive. 

It should be clear from this brief survey that, as the Interstate Com- 
merce Commission enters its seventy-fifth year, it is endowed with con- 
siderable power to facilitate railroad unifications, once specific proposals 
for such unifications have been presented to it. The most recent annual 
report of the Commission makes equally clear that the railroad industry 
today is beset with serious financial and economic difficulties.** And it 
is generally accepted that carrier unification is either the only way, or 
at least the most promising way, in which the industry can overcome 
the problems of capital shortage and plant obsolescence and can regain 
the economic vitality and service potential necessary for it to compete 
effectively with other modes of transportation. 

In view of this, it is surely encouraging to observe the remarkable 
increase in the number of unification applications filed during the past 
year.” This suggests that at long last the railroad industry is beginning 
to rise from its sickbed and seek the surgical relief required to cure it 
of the economic ailments which have been steadily sapping its strength. 
Whether these efforts succeed will depend on a variety of factors, in- 
cluding the initiative and acumen of the rail carriers themselves. But it 
will also depend to a considerable extent on whether the Commission 
exercises the broad powers delegated to it by the unification provisions 





67 Even before Congress enacted the Administrative Procedure Act, 60 Stat. 237 
(1946), 5 U. S. C. A. $$ 1001-11 (1960), judicial review of the Commission’s decisions 
was confined primarily to questions of constitutional power, observance of pro- 
cedural due process, and whether the agency had acted within the scope of its 
atk authority. See e.g. Interstate Commerce Commission v. Illinois Cen. R. R., 
215 U. S. 452, 470 (1910). “The narrow conception of the province of judicial review 

. is based upon a recognition of the general legislative intent to constitute the 
Commission the controlling regulative tribunal with reference to all matters intrusted 
to its special jurisdiction.” Sharfman, note 8 supra, at p. 392. A further restraint 
on the "x of review has resulted from the difficulty of distinguishing the precise 
grounds of the Commission’s decisions in many instances—a difficulty doubtless 
experienced by most practitioners as well. “Opinions of the Interstate Commerce 
Commission are presently in the poorest category of all administrative agency 
opinions. ... the practice has grown up of ope yf in discussing the applicable 
law in making a determination. Lengthy recitals of the contentions of the various 
tan are made as a prelude to a succinct conclusion devoid of real rationalization.” 

eport on os oat Agencies to the President-Elect (Landis Report) (1960), p. 39. 

68 The 74th Annual Report states at page 2 that net income of class | railroads 
in 1959 was the lowest that it has been in 10 years, and 3.9 percent below the 1958 
figure. On January 10, 1961, the Association of American Railroads disclosed that 
the net income of such roads during the first 11 months of 1960 was estimated to 
have been 18 percent less than for the +47 period in 1959! h 

69 Doyle Report, note 13 supra, at p. 230; Williams and Bluestone, Rationale of 
Federal Transportation Policy (1960), P. 70; 73d Annual Report of the Interstate 
Commerce Commission (10505, p. 58. The Doyle ee goes so far as to suggest 
that failure to effectuate a general consolidation the nation’s railroads could 
mean Government ownership within ten years. P. 247. 

70 The Commission’s 74th Annual Report states that the number of rail carrier 
applications for unification or common control Foading is greater than ever before; 
in contrast, but one merger proposal had been filed during 1959. P. 4. 
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of the Interstate Commerce Act with the necessary vision and circum- 
spection, shunning a process of piecemeal adjustments for the pursuit 
of a well-defined, coordinated, long-range policy designed to restore 
stability to the railroad industry, and hence to the entire national trans- 
portation system. 








32nd Annual Meeting 
Dinner Meeting—May 24th 


On Wednesday, May 24th, in accordance with the usual custom of 
the Association, a dinner meeting was held at The Denver Hilton for 
Regional Chapter Chairmen and National Officers of the Association. 
Each chapter representative gave a brief report of the activities over 
the past year. There was an informal discussion of the problems con- 
fronting the chapters in program planning, obtaining suitable speakers 
for local meetings and bringing members of the national Association 
into the chapter. 

President Starr Thomas, on behalf of the Executive Committee, 
expressed his thanks to the chapter representatives for their reports and 
suggestions which would be beneficial not only to other chapters but to 
the national Association. 


May 25th Session 


The 32nd Annual Meeting of the Association of Interstate Com- 
merce Commission Practitioners was held at The Denver Hilton in Den- 
ver, Colorado, May 25-26, 1961. 

The opening session of the convention was called to order by Mr. 
Starr Thomas, President, at 9:30 a. m., on May 25th. Mr. Thomas 
introduced Mr. Edward Roe, Special Assistant to the Honorable Richard 
Batterton, who brought greetings to the Association’s members, from 
Denver’s Mayor, in his absence. A warm welcome was extended to the 
audience on behalf of the citizens of the Mile-High City since, as Mr. Roe 
said, the key to the city was thrown away many years ago and they have 
an open-door policy to all visitors. 


President’s Report 


President Starr Thomas gave a resumé of the activities of the Asso- 
ciation from May of 1960 to date: 

We had some good committees who were active and did a fine job. 
We introduced one or two new things, and we went through a year 
where there was a great deal of excitement and ferment, reports, bills, 
and all sorts of activities about regulatory agencies. 

Right now, we haven’t come to the point of participating in any 
Congressional hearings or any such proceedings. Our Committee on 
Legislation was a very loyal committee. It did some hard work and 
presented us with a fine report which went into most of these questions 
that have been debated so much recently about regulatory agencies and 
particularly with emphasis on the Interstate Commerce Commission and 
on our own Practitioners’ Association. 

Yesterday the Executive Committee reviewed this report and, with 
the assistance of Mr. Robert D. Brooks, who has been the very active 
and able Chairman of our Committee on Legislation, we drafted certain 
statements of principle relating to these questions which will be dis- 
cussed today. Ballots will be distributed so that you will have a chance 
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to indicate your approval or disapproval of the statements of principle 
on some of these major problems that are of interest to the Association. 

The Association was fairly active in spending money this year. 
While it seems, because of certain unusual expenditures, that we might 
go in the red, there is every indication now that in our fiscal year we 
will turn out to be in the black. We did spend a little extra money, 
particularly in reproducing and mailing to the membership copies of 
the Report of the Special Advisory Committee which was appointed by 
the Interstate Commerce Commission in 1959, and filed a report with 
the Commission in October of 1960. That report has been one factor 
in a number of changes that have taken place in the Commission’s 
internal organization, and other reports and studies of the Commission 
itself were relied upon in these changes. You are going to hear about 
them in a great deal more detail from Commissioner Murphy shortly, 
and I won’t go into them. But I do want to say that a number of mem- 
bers on this Association served on this Special Advisory Committee. Sam 
Flint was the Chairman of the Committee, and I think all of us have 
a right to be very proud of what Mr. Flint has done in helping the 
Commission to carry out its plans in improving its organization and 
practices. This Committee is still in operation studying, particularly 
new procedure, and other matters, on which it will undoubtedly make 
further reports to the Commission. 

One of the new things we did this year was institute an essay con- 
test. We call it the ‘‘Clyde B. Aitchison Essay Award,’’ and we did 
it to honor a great Commissioner whom many of us have known and all 
of us have respected. We did it to stimulate interest in transportation 
law and administrative law and matters that are of interest to the As- 
sociation. Incidentally, as a result, we have certain material which we 
can use in our Journal and have it pretty widely read. On Friday 
afternoon the winner of the award this year is going to speak on the 
subject covered in his essay. We have had a very active Chairman of 
the Committee on Membership, Walter F. Stiegele, who has done an 
excellent job. His latest report is that we have more than 4,000 paid up, 
active members, representing a gain over a year ago. 

We have two new chapters which were established this year, one in 
Portland, Oregon and one in Birmingham, Alabama. And two other 
points are being studied by local groups with the possibility of estab- 
lishing a few more chapters. 

We have a report from our Committee on Education for Practice. 
That committee was headed by Mr. Gerald Boyle of the Denver Chapter. 
Mr. Boyle has a program under way which needs further effort to be 
completed. He is working with the cooperation of Dr. Paul T. McElhiney, 
of the University of Denver, on an experimental program, a course for 
Interstate Commerce Commission practitioners. They are going to pre- 
pare an outline with text: references and documentation which can be 
distributed to the membership and help in the education of the member- 
ship and new people who want to practice before the Commission. They 
are also preparing a bibliography of study material for admission to 


practice. That, again, it is hoped, will eventually have national distri- 
bution. 
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We had a fine report from the Committee on Procedure. It has 
been probably the most active Committee on Procedure in a number of 
years. The Committee went through the Commission’s rules of practice 
and came up with suggested revisions in the General Rules of Practice, 
which have just been received and will be published in the Journal.* 
Members of the Association will be asked to send to the National Head- 
quarters comments they may have on these proposals for rule changes, 
so that they can be carefully considered. At the same time, we have 
directed that these proposed changes in the rules of practice be sent to 
the Special Advisory Committee, Mr. Sam Flint’s Committee, for con- 
sideration. Mr. James R. Mann of Chicago is Chairman of the Commit- 
tee on Procedure, and as I say, deserves a great deal of credit for the 
unusual job done by that Committee. 

The Committee on Appointment of Interstate Commerce Commis- 
sioners is headed by Mr. R. Granville Curry this year. The next vacancy 
in the Commission will come at the end of December, 1961, when Com- 
missioner Tuggle’s term expires. Our Committee on Appointments has 
recommended that the Association endorse his reappointment and the 
Executive Committee has approved. Commissioner Tuggle, with con- 
siderable experience on the Commission, has a fine reputation. The 
reaction of people in discussing the question of his reappointment has 
been very interesting to see. The Commissioner seems to be supported 
by people in all areas of the Commission’s practice; people who are 
fighting each other before the Commission, who uniformly seem to feel 
that he has done a fine job. He is the second oldest Commissioner in 
terms of serving on the Commission. He has served as Chairman of the 
Commission and was a fine Chairman. So we do hope that the admin- 
istration will give the Commission the advantages of his continued 
service and we will do everything we can to further that. 

John F. Donelan was Chairman of our Committee on the Budget of 
the Interstate Commerce Commission. The Committee worked with the 
Commission staff in reviewing the budget in an effort to see that proper 
steps were taken to enable the Commission to carry on with the budget 
that will permit it to do its greatly expanded work. And they again 
have done a fine job. 

That seems to cover most of the committee reports. If I have 
omitted any, it is because the committee did not file any. 

Now, at some time during the session I want to pay my respects to 
the Denver Chapter and the Committee on Arrangements. The Execu- 
tive Committee has been here a day, already. We had the usual Execu- 
tive Committee meeting yesterday, and we had a dinner for the Chapter 
Chairmen last night and a reception, and I might say that it was a fine 
job last night. We have already seen that what they are doing is a 
real top job in making this convention a success. I want to thank that 
Committee very much. And when Mr. Booth makes the announcements, 
I am going to ask him to point out particularly the members of his 
various subcommittees that have taken the lead in preparing and taking 
eare of the various aspects of this meeting. 


*See Page 1220, J. C. C. Practitioners’ Journal, September, 1961. 
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Nominations Committee Report 


Mr. Sam H. Flint, Chairman of the Committee on Nominations, 
read the report of his Committee as it appears in the April issue of the 
Journal. Mr. Flint explained to the convention that, after the Com- 
mittee report had been circulated, Mr. Harry R. Brashear advised he 
was unable to accept the nomination and to serve. Mr. Flint added that 
there had been submitted to the Secretary of the Association a petition 
pursuant to Article 6, Section 9, of the Bylaws, by nine members, plac- 
ing in nomination for the office of Treasurer, Eugene T. Liipfert, of 
Washington, D. C. 

After the motion to receive the report of the Committee on Nomina- 
tions, amended by substituting the name of Eugene T. Liipfert for 
Harry R. Brashear had been made, seconded by Joseph Kline of Boston, 
it was passed. The election of new officers was announced by President 
Thomas as taking place on Friday afternoon, May 26. 


Announcements by Fred H. Booth, Chairman, 
Committee on Arrangements 


President Thomas presented Fred H. Booth to the convention as- 
semblage. Mr. Booth, Chairman, Committee on Arrangements, is Gen- 
eral Freight Agent, Denver and Rio Grande Western Railroad, at Den- 
ver, Colorado. He brought greetings from the Denver Chapter and an- 
nounced various arrangements that had been made for the enjoyment 
of the delegates and their wives. 


Speech of the Honorable Rupert L. Murphy, Vice Chairman, 
Interstate Commerce Commission 


The present Vice Chairman of the Interstate Commerce Commis- 
sion, Honorable Rupert L. Murphy, was introduced by the President. 
Vice Chairman Murphy spoke on ‘‘Regulation in Transition: Recent 
Changes in the Commission’s Internal Organization.’’ A period for 
**Questions and Discussion from the Floor’’ followed. Vice Chairman 
Murphy’s remarks are published elsewhere in this issue of the Journal. 


Luncheon Guest Speaker 


Honorable E. Barrett Prettyman, Judge, United States Court of 
Appeals, District of Columbia Circuit, was the guest speaker at the 
luncheon on Thursday, May 25, 1961. Judge Prettyman’s speech, ‘‘The 
Administrative Conference of the United States,’’ in which he traced its 
historical development, was published in the September 1961 J. C. C. 
Practitioners’ Journal. 


Panel Discussion: “Regulation in Transition: Relations Between the 
Commission and the Other Branches of Government” 


The Second Business Session on Thursday afternoon, May 25, 1961 
was taken up with the Panel Discussion: ‘‘Regulation in Transition: 
Relations Between the Commission and the Other Branches of Govern- 
ment,’’ with time allowed for ‘‘Questions and Discussion from the 
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Floor.’’ Group Leader for this was Honorable Clyde E. Herring, Mem- 
ber, Interstate Commerce Commission. The Panelists and their sub- 
jects were: Robert D. Brooks, General Solicitor, New York Central 
System, New York City, who spoke on ‘‘The Commission and the Execu- 
tive’’; Robert W. Lishman, Former Chief Counsel, Special Subcommit- 
tee on Legislative Oversight, House Committee on Interstate and For- 
eign Commerce, now a Washington, D. C. Attorney, who discussed ‘‘The 
Commission and the Congress’’; and Robert W. Ginnane, General Coun- 
sel, Interstate Commerce Commission, who talked on ‘‘The Commission 
and the Courts.’’ This appeared in the October 1961 Journal. 


Third Business Session—May 26 


Immediately after assembling on Friday morning, a panel discus- 
sion was conducted with Honorable Abe McGregor Goff, Member of the 
Interstate Commerce Commission, as the Group Leader. The discussion 
subject was ‘‘ Regulation in Transition: Problems Relating to Practice, 
Procedure and the Decisional Process.’’ Panelists presenting topics 
dealing with various facets of this main theme were: Lee Reeder, Reeder, 
Griffin & Dysart, Kansas City, Missouri, who spoke on ‘‘ Recruitment, 
Compensation and Tenure of Attorney Advisors’’; Fred H. Tolan, At- 
torney, Seattle, Washington, who discussed ‘‘Should the Commission by 
Rulemaking Proceedings Establish Standards of Proof for the Main 
Categories of Cases?’’; Harvey Huston, Attorney, The Atchison, Topeka 
and Santa Fe Railway Company, Chicago, Illinois, who talked about 
*‘Review of Division Orders in Cases Not Involving Issues of General 
Transportation Importance’’; and James R. Mann, Traffic Representa- 
tive, The Quaker Oats Company, Chicago, Illinois, whose title was ‘‘ The 
Current Emphasis on Expedition of Commission Proceedings.’’ This dis- 
cussion was published in the I. C. C. Practitioners’ Journal in November 
1961. 


Chairman Hutchinson Addresses Luncheon Meeting 


The First Vice President, David G. Macdonald, Macleay, Lynch and 
Macdonald, Washington, D. C., presided over the May 26 luncheon 
gathering held in the Junior Ballroom. Mr. Macdonald presented Hon- 
orable Everett Hutchinson, Chairman, Interstate Commerce Commis- 
sion. Chairman Hutchinson’s subject was ‘‘A Continuing Program for 
Improving Commission Organization and Procedure.’’ With certain 
changes having taken place in Interstate Commerce Commission organi- 
zation and other changes anticipated, it was of especial interest to mem- 
bers and guests to hear both the Commission Chairman and Vice Chair- 
man speak at this Annual Meeting. 


Fourth Business Session Concluding Proceedings 


President Starr Thomas presided over the Fourth Business Session, 
Friday afternoon, May 26, 1961, for the election of officers of the Asso- 
ciation for the coming year. His remarks and the concluding proceed- 
ings follow: 
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I want to say again how much the members of the Executive Com- 
mittee and the officers of the Association, and I am sure all of those who 
have attended this meeting, appreciate the efforts of the host chapter, 
the arranging they have done for us, everything has gone very smoothly, 
and they are due a great deal of credit for it. I want to thank them 
deeply. 

I also want to make some comments about our Executive Secretary, 
Mrs. Urmey. I have worked with her all year and she has done a mag- 
nificent job, she and her staff, and the work she does in master-minding 
these annual meetings is just a terrific job, and she takes the full re- 
sponsibility, working with the local chapter and just doesn’t put any 
burden at all on the elected officers, and that certainly is something to 
be appreciated. 

Now, we have the election of new officers for the coming year. The 
report of the Committee on Nominations has already been read. I think 
Mr. Flint is now en route home, but that being the case, I will read 
again the names of those nominated, adding that no further nominations 
have been received since the report was made, at least no further nomi- 
nations I have heard of and no further nominations that conform to our 
Bylaws, so the voting, as usual I think, or as is often the case, will be 
not very exciting. 

For President, David G. Macdonald. 

For Secretary, James K. Knudson. 

For Treasurer, Eugene T. Liipfert. 

Vice President, District 2, Richard E. Costello. 

Vice President, District No. 3, Anthony P. Donadio. 

Vice President, District No. 4, Samuel P. Delisi. 

Vice President, District No. 6, W. M. Miller. 

Vice President, District No. 8, Martin L. Cassell, Jr. 

Vice President, District No. 10, John F. Edell. 

Vice President, District No. 12, John F. Brown. 

Vice President, District No. 14, Walter G. Koplin. 

Vice President, District No. 16, Charles C. Miller. 

Those names are in nomination and I would be glad to receive some 
sort of motion from the floor. 

Mr. Curry: Mr. President, I would like to move the election of each 
and every one of those whom you have named for the respective offices. 

Mr. Long: I second the motion. 

President Thomas: It has been moved and seconded these men whose 
names have been read be elected. Any discussion? If not, all those in 
favor, signify by saying aye. 

(Chorus of ayes) 

President Thomas: Opposed. They are elected. 

Mr. Macdonald, would you be kind enough to come up to the plat- 
form, and before you take over, Mr. Booth has something he wants to 
say. Will you sit down there? I will sit down here. 

Mr. Booth: I have asked our President and Past President to keep 
their seats during this presentation in order that there may be some 
kind of equalization here. 
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We of Denver feel that you should, Mr. President and Mr. Past 
President, take something back to the east with you that is symbolic of 
Colorado and particularly of Denver. 

So, we ask if each of you will accept this piece of silver ore, which 
we understand has been taken from the Molly Gibson Mine at Aspen, 
Colorado. It was given to us from the private ore collection of Dr. 
Truman Kuhn, Dean of the Faculty, Colorado School of Mines, at 
Golden, Colorado. There is a possibility that this ore may have been 
mined in the early 1880’s, at which time I am told there were fabulous 
discoveries of silver at Aspen and Georgetown and some other points 
around Denver. The population of Denver at that time was around 
35,000, and grew from that size to about 100,000 in a decade during 
these ore discoveries. 

We would also like for you to know the working tool of the miner, 
the miner’s handpick. The prospectors in those days, I understand, 
carried these with them at all times, so we ask that you kindly carry 
them with you at all times. 

Then, of course, silver comes in all forms and a great many of us 
prefer it in this form, the silver dollar, so we are going to ask if you 
will accept this silver dollar. 

We want to say to you it has been a very great pleasure indeed to 
have you with us. 

Mr. Macdonald: Thank you. 

Mr. Thomas: Thank you very much. 

Mr. Thomas: Here is a further present. I am not the President any 
more, so I think I will have to turn it over to Mr. Macdonald and let 
him thank Mr. Booth officially for the presents he gave both of us, and 
I concur in what he says, which I assume will be appropriate. 

Mr. Macdonald: It is a real pleasure to take my place here where 
there have been so many people who have made major contributions to 
our Association. 

At the risk of indulging in a little bit of levity at this point, I will 
say I hope I can fill the shoes of my predecessor. 

I will use this to call the meeting to order for our one remaining 
item of business, which is to call for new business. 

Are there any items of new business which have been carefully 
arranged beforehand ? 

Mr. Thomas: Mr. President. 

President Macdonald: I recognize the most recent Past President. 

Mr. Thomas: I wish to offer for the meeting a resolution which has 
been carefully drafted and of which I have a single copy, and I would 
like to present it to you to ask you to read it, and then I would like to 
move that it be adopted by the meeting. 

President Macdonald: Very well, I will read the resolution as 
tendered to the Chair. 


WHEREAS, the Interstate Commerce Commission has within 
recent months made numerous significant and far-reaching changes 
in its organization and internal procedures and has otherwise moved 
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resolutely to expedite the handling of its business and to focus more 
Commissioner attention on the cases of greatest import, and 

WHEREAS, these many changes, while already producing 
beneficial results, have inevitably created some problems stemming 
from reassignment of Commission personnel and the lack of famili- 
arity on the part of the Commission’s bar with the new modus 
operandi, and 

WHEREAS, it is not yet possible to determine the ultimate 
import of the aforementioned changes, nor has it yet been possible 
to determine the extent to which it may be necessary to modify 
external procedures to comport with said organization changes, 

NOW THEREFORE BE IT RESOLVED: That the Associa- 
tion of Interstate Commerce Commission Practitioners conveys to 
the Interstate Commerce Commission its admiration and apprecia- 
tion for the courageous and intelligent steps the Commission has 
taken to improve execution of its important duties; and 

BE IT FURTHER RESOLVED: That this Association prof- 
fers encouragement and assistance to the Commission in its con- 
tinuing program of improvement, at the same time recognizing the 
need for adequate time to evaluate the effect of changes already 
made and to study carefully the design and potential effect of 
further changes. 


Do I hear a motion? 

Mr. Thomas: Wasn’t the motion already made? 

President Macdonald: This has been presented as a draft of a reso- 
— to the meeting and it would be appropriate to have a motion to 
adopt it. 

Mr. John Brown: I make that motion. 

Mr. Curry: I second it. 

President Macdonald: The motion has been made and seconded. Is 
there any further discussion? 

Delegate: Question. 

President Macdonald: All in favor say aye. 

(Chorus of ayes) 

President Macdonald: Opposed. 

The motion has been carried and I will ask the Secretary when I 
get back to Washington, where he is now en route, to transmit this to 
the Chairman of the Commission. 

I think that we have had one of the finest meetings that the Asso- 
ciation has had. 

My own feeling about it is when we have a meeting of this kind 
and in a place far removed from our more heavily populated areas, we 
have one limitation in that we have a somewhat smaller attendance than 
when we hold it in a large city. The great benefit of holding it in a place 
of lesser population is that many of our members who couldn’t other- 
wise come are able to do so and I am particularly delighted to see how 
many of the Rocky Mountain Chapter and adjacent State Chapters 
have come to this meeting. 
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I want to compliment my predecessor and his predecessor, Sam 
Flint, who together have made a team for several years, in the way 
they have handled the Association matters, and I sincerely hope, with 
their help and the help of all of you, we can continue to do well in the 
Association and its aims in the future. 

Any further business to come before the meeting? 

The meeting was adjourned at 3:00 p. m. 


Presentation Ceremonies of 1961 Clyde B. Aitchison Essay Award 


The 1961 Clyde B. Aitchison Winning Essay Award was presented 
to Dr. George W. Hilton by Dr. Beatrice Aitchison in the Fourth Busi- 
ness Session of the 32nd Annual Meeting of the Association of Interstate 
Commerce Commission Practitioners, Friday afternoon, May 26, 1961. 
The remarks introducing this special feature of the convention and the 
presentation ceremonies follow: 


President Thomas: The first business this afternoon will be the 
presentation of the Clyde B. Aitchison award. That award was an- 
nounced last fall in the Journal and at the time we indicated why we 
had selected Commissioner Aitchison’s name as the name by which to 
designate the award. 

All of you who have had any contact with the Commission know 
his reputation. Particularly, aside from the fact that he is generally 
recognized as one of the alltime great Commissioners on this or any 
other agency and even by Dean Landis, I might say, in his report to 
the President. He had a particular tie with our Association. He was 
very helpful in the organization period of this Association and he had a 
further particular place on the Commission in that he was the scholar of 
the Commission, if anyone was. 

He was responsible for the Annotations of the Interstate Commerce 
Reports and it was his brilliant intellect and his capacity for hard work 
and devotion to the task that got that established and started. I under- 
stand that he even started it before there was any plan of having it done. 
He worked on it himself long before it got to the Commission, as a way 
of educating himself in this field of law. 

Commissioner Aitchison was not able to be here today, but we have 
in his place, Dr. Beatrice Aitchison, his daughter, whom I am sure most 
of you know and who will make the presentation. 

Before introducing Dr. Aitchison, I want to read a letter which I 
have received from Commissioner Clyde B. Aitchison. 


Dear Mr. Thomas: 


I am greatly disappointed that I shall be unable to attend the 
Annual Meeting of the Association of Interstate Commerce Commis- 
sion Practitioners in Denver this week. As you know, I had a pretty 
rugged winter. My physician strongly advises me to remain in 
Washington for the time being, and I must follow his advice. In 
the circumstances I hope to be forgiven for not accepting your kind 
invitation to attend and to make the presentations to the winners 
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of the Essay Contest which the Association has done me the very 
great compliment of associating with my name. I am sure you know 
the keen interest I have long taken in the practice before the Com- 
mission and in the framework and details of the law which the 
practitioners and the Commission jointly administer. 

I congratulate the winners of this contest, and hope they will 
personally call on me in Washington when possible. I should like 
to meet them. I congratulate the Association, and particularly 
those of its membership who conceived the idea for this venture 
into the field of objective research in an important area of trans- 
portation. Not alone the winners, but everyone who participated in 
this contest, is the better for thinking through and putting on paper 
the results of his hard labor on a subject which surely needs clear 
and deep thinking. Their efforts should give encouragement to 
others, and intrinsically should be of value to the practitioners, the 
Commission, and the courts. 

With every good wish for a successful convention, and my 
thanks for your own hard labor during the year past, and your 
successful administration of the affairs of the Association. 


Sincerely yours, 
Clyde B. Aitchison 


Now, I won’t spend much time introducing Dr. Aitchison other than 
to say that she got an education and Ph.D. in mathematics at Johns 
Hopkins, a degree in Economics at the University of Oregon with honors, 
and is a member of Phi Beta Kappa and other societies. She has taught 
at the University of Richmond, The American University, University of 
Oregon, and lectured at the Army Transportation School. She has spent 
a number of years with the Interstate Commerce Commission in the 
Bureau of Transport Economics and Statistics, worked for the 
Office of Defense Transportation in World War II, and was with the 
Military Traffic Service and the Department of Defense. In 1951, she 
transferred to the Department of Commerce as Director of the Trans- 
portation Economies Division of the Office of Transportation, and since 
1953 she has been Director of Transportation Research and Statistics, 
in the Bureau of Transportation of the Post Office Department. Those 
of us who have had some responsibility involving railway mail pay have 
seen her work and have known her in that job. I am one of them. It 
has been a very pleasant association. I might add that on some infor- 
mation that I have here it says ‘‘Extracurricular activities, choir 
singing,’’ but that’s not scheduled today. In the area of special honors, 
she has received the Alumnae Achievement Award at Goucher College 
in 1956, but I think the most significant one is the First Annual Federal 
Women’s Award of 1961. This is an award for women who have made 
outstanding records in public service and she was one of the first to be 
selected for that. 

I will now introduce Dr. Aitchison and she will take over the 
program for the next few minutes. 
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Dr. Beatrice Aitchison: It seems to me I have grown up with the 
practitioners and I think this is one reason it has been so appropriate 
and so much appreciated by anyone named Aitchison that you have 
named this award after my father. He has been extremely interested in 
the joint administration of the Interstate Commerce Act and related 
acts. He has not felt that this should be handed down from on high, 
and with respect to the organization of your group, it was early in his 
career at the Commission that he began feeling the need for something 
like it. 

I believe that most of you were practicing on a ‘‘catch as catch can”’ 
basis, perhaps carrying over some of the activities that had resulted in 
the Act of 1887. The Commission tried putting codes of ethics and 
principles of decorum, procedure, and things like that into the rules of 
practice, and finally decided that there should be a registration of those 
who were admitted to practice before the Commission. There should 
be some formality attached to this privilege. 

The new Rule 18 of the rules of practice eventually became effective 
on September 1, 1929, but before that, in May of that year, some of you 
had set up a temporary organization of the men who were going to be 
admitted to practice, and right from the start, you worked closely with 
the Commission and with him. 

I look around the house we have lived in since 1926 and know that 
some day we must move—they are going to put a freeway through it, 
if nothing else—and think ‘‘what can we get rid of in nine rooms and 
a full basement?’’ Some things we cannot part with. There is a 
grand piano that he got from the insurance when an automobile ran 
into him and broke his leg. There is that beautiful, beautiful teaset that 
the practitioners gave him when the Annotations’ first five volumes were 
out. That is his pride. We are not allowed to use it except on the very 
most special occasions. Unfortunately it has my brother’s initials on it, 
so I don’t get it. 

We have an organ, electric organ, which you tried to give him on 
his 25th anniversary at the party out at Indianapolis. There is a watch 
which you gave him on his 30th anniversary, and there is a desk made 
from a rosewood piano which belonged to his sister. 

Now, three of those five things that we cannot live without when 
we must get out of the house are ‘‘practitioners.’’ So, you see how much 
a part of us you are. 

I also feel that it has been particularly appropriate that you name 
something like this essay contest after him, because in my acquaintance 
with him, which is rather close, I know him as a scholar and a real 
scholar. He, after he had been on the Interstate Commerce Commission 
about twelve years, started working on his Ph.D. I don’t know whether 
this was because Commissioner Splawn, who was then Dean of American 
University, thought this was one way of talking him into giving a course 
in administrative law, or whether he was trying to get one before I got 
mine, because I was starting at that time. Anyhow he beat me. 

One hour credit for that was for weeping at the tomb of Adam Smith 
over in Edinburgh and seeing to it that I took his picture. This is 
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foreign study. So, attaching his name to something in a scholarly field 
is most appropriate. 

Now, our first prize winner—I said I was sure he wasn’t married, 
and he admitted it and asked why. I said he could not have done all 
he had done and written as much as he had written and keep up a 
happy home life. 

Dr. George W. Hilton is a graduate of Dartmouth College. His 
Doctor of Philosophy Degree he obtained at the University of Chicago, 
via some graduate work at the London School of Economics. He has 
worked over there since then, mostly in economic history, which I would 
gather seems to be his real interest. 

His thesis was on the trucks system in Great Britain. Now, this 
shows how dumb I am in economic history. I said, ‘‘How interesting, 
my father wrote his thesis on the growth and development of regulation 
in Great Britain.’’ He said, ‘‘Trucks aren’t trucks in Great Britain.’’ 
‘“They are what?’’ Tying the employee to the company store, something 
like that, but it is related somehow, I am sure. 

Dr. Hilton is currently a Post-doctoral Fellow at Northwestern 
University Transportation Center and has been working in the field of 
competition in transportation. I believe he started work on the topic of 
his essay before he knew there was a contest. In other words, he recog- 
nized a scholarly but an urgent practical field to work in. Your recogni- 
tion of the need to apply scholarly methods to real problems is another 
fine thing about this essay contest. So, now, he has written some current 
economic history on ‘‘Experience Under the Reed-Bulwinkle <Act,’’* 
which he will tell you about after I present this formally. Congratu- 
lations. 


Social Activities 


On the evening of Thursday, May 25, the Denver Chapter of the 
Association was host to members and their wives at a reception at The 
Denver Hilton. Judge and Mrs. Prettyman, Vice Chairman Murphy 
and Commissioner Goff were honored guests at the reception. 

Following the reception the group gathered in the Junior Ballroom 
for dinner and dancing. 

On Thursday, May 25, the ladies enjoyed a bus tour through the 
Park of the Red Rocks on the Rocky Mountain slopes and had luncheon 
at the Mount Vernon Country Club. The next day they attended a 
luncheon at Tiffin Inn, toured through Denver’s residential areas and 
Central City, once called ‘‘the richest square mile on earth’’ and today 
known for its summer play festival. 

Thanks are due the members of the Rocky Mountain Chapter who 
arranged these interesting events. 





*Dr. George W. Hilton’s prize winning essay, “Experience Under the Reed- 
gi xe was published in the September 1961 J. C. C. Practitioners’ Journal, 
pp. - : 





The Public Interest in Railroad Mergers 


By Tue Honoraste Wituiam H. Tucker * 


Member, The Interstate Commerce Commission 
* * * 


|. History of Railroad Mergers 
* * * 

Next April the Interstate Commerce Commission will celebrate its 
75th anniversary. Its earliest years came at a time when mergers were 
beginning to have a tremendous impact upon the American economy 
and, not unnaturally, those years saw the development of serious merger 
questions in the railroad field. I should remind you that for the first 
50 years of the Commission’s life it was concerned primarily with regu- 
lation pertaining to railroads and that its jurisdiction was not extended 
to the regulation of trucks and buses until about 25 years ago when the 
younger mode of transportation grew in national importance. 

The years immediately following 1887 were marked by increased 
concentration of economic power among a few giants in the various 
industries of America. In 1889, only two years after passage of the 
Act to Regulate Commerce, which is parent to our present Interstate 
Commerce Act, the Standard Oil Trust was formed and, to many, the 
formation of Standard Oil marked the beginning of a wave of mergers 
which, despite some minor setbacks, grew in importance. By 1901, 
several smaller trusts joined together into the world’s first billion dollar 
corporation, United States Steel. And, by 1904, 130 industrial fields 
were dominated by single giants. This was the era of the holding com- 
pany and the trusts. 

In 1904, seven years before it struck down the Standard Oil and 
American Tobacco trusts for violation of the Sherman Act, the Supreme 
Court prohibited the merger of the Great Northern and Northern Pa- 
cific Railway Companies in Northern Securities Co. v. United States, 
which remains, even today, one of the longest reported cases of the 
Supreme Court. The Northern Securities case is a landmark in the mer- 
ger field in general and has had a great impact upon the history of 
railroad mergers. 

In brief, this landmark decision found that the Great Northern and 
Northern Pacific Railway Companies, having competing and substan- 
tially parallel lines from the Midwest to the Pacific Ocean, combined, 
conceiving the scheme of organizing Northern Securities Company as 
a holding company. When formed it held more than 90 percent of the 
stock of Northern Pacific and more than 75 percent of Great Northern’s 
stock. The majority held that, necessarily, the companies ceased to be 
in active competition along their lines and, practically, became one 
powerful consolidated corporation; that the arrangement was an illegal 
combination in restraint of interstate commerce and fell within the pro- 
visions of the Sherman Anti-Trust Act; that, if the combination should 
not be destroyed, all the advantages that would naturally come to the 
public under the operation of the general laws of competition and the 


* An address before the Boston University School of Law, Homecoming Program 
Lecture, November 16, 1961. 
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entire commerce of the immense territory in the northern part of the 
United States between the Great Lakes and the Pacific at Puget Sound 
would be at the mercy of a single holding corporation, organized in a 
state distant from the people of that territory; and that the interests of 
private persons and corporations cannot be made paramount to the 
interests of the general public. 

Traditionally, in the transportation industry, we speak of railroad 
consolidations and this term includes, in addition to the more orthodox 
mergers, consolidations and long-term lease control, and ownership of all 
the assets of corporations still legally existing in name only when the 
result is unified operation. Properly speaking the Northern Securities 
case was one of railroad consolidation; but for the purpose of my re- 
marks here, there is no need to dwell on the distinctions between rail- 
road mergers and other consolidations. The historical importance of 
railroad consolidation is underscored by the fact that our present operat- 
ing railroads, which now number slightly over 500, of which only about 
100 are Class I railroads, once were 6,000. Consolidations then, clearly, 
have accompanied the development of our present railroad system. 
Most of them came prior to the Northern Securities case, with the peak 
coming in a sixteen-month period in 1889 and 1890 when one-sixth of 
the Nation’s total rail mileage was absorbed by other lines. Between 
1904 and 1920, they slowed down to almost none. The Northern Securi- 
ties case, later United States v. Union Pacific Railroad Company, in 
1912, under the Sherman Act, and the Clayton Act, in 1914, defined an 
antitrust policy which brought railroad mergers virtually to an end. 
The Transportation Act of 1920, however, reversed the trend and sought 
to encourage the consolidation of railroads into a limited number of 
systems, preserving competition as fully as possible and maintaining 
existing routes and channels of trade and commerce wherever practical. 

Under the 1920 Act, the Interstate Commerce Commission was 
authorized to grant an antitrust exemption to a consolidation approved 
by the Commission. The intention of the Congress was to prevent a 
complete breakdown of the railroad transportation system because of the 
precarious financial condition of the ‘‘weak roads.’’ This legislation 
introduced the concept of the public interest in, and responsibility for, 
an adequate national transportation system. It looked to balanced sys- 
tems under the supervision of the Interstate Commerce Commission and 
the combining of weak and strong railroads, existing side by side in the 
same territory, into consolidated roads. The legislation clearly called 
for private management and operation of the railroads. But the Com- 
mission was required ‘‘to prepare and adopt a plan for the consolidation 
of the railway properties into a limited number of systems.’’ 

The Commission was empowered to approve a consolidation pro- 
posal provided : 

(A) The proposed consolidation is in harmony with the Commis- 
sion’s plan of consolidation. 

(B) The bonds and stocks of the consolidated corporation do not 
exceed the value of the consolidated properties. 

And (C) The Commission, after hearing, finds ‘‘the public interest 
will be promoted by the consolidation.”’ 
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The 1920 Act, however, also provided for loose forms of railroad 
combinations and empowered the Commission to approve control of rail- 
roads by other railroads, either under a lease or by a purchase of stock, 
or in any manner not involving the consolidation of the roads into a 
single system for ownership and operation. Single system consolidations 
could not be approved until after a plan had been published and adopted 
by the Commission. 

On December 9, 1929, the Commission announced a plan for the 
consolidation of railroad properties into 21 different systems, each made 
up of a number of existing railroads and their properties. At the time 
its plan was adopted the Commission said: 


In order that the systems herein proposed, or any others that may 
be formed, may properly perform the functions intended by Con- 
gress and that competition may be preserved as required, they must 
be independent in fact as well as in name. The continuation or 
acquisition of inter-system interests directly or indirectly through 
holding companies, stock ownership, or otherwise, will be incon- 
sistent with the independence necessary to true competition. Car- 
riers will, therefore, be expected to observe this requirement in 
submitting proposals for consolidations and to cooperate in estab- 
lishing the desired status. 


Because the loose forms of combining, such as acquisitions, did not 
have to fit strictly into the overall plan, almost all of the important 
railroad combinations, which were approved, contemplated the continu- 
ation of separate operations by the separate component railroads. Sub- 
sequently, the Transportation Act of 1933 eliminated the distinction 
between acquisitions and consolidations. Unification applications under 
this Act were authorized to be approved if they promoted the public 
interest and if they were in harmony with the overall plan of consoli- 
dation as drawn up under the 1920 Act. The Commission was also 
authorized to impose conditions in order to assure the promotion of the 
public interest. In 1940 the provisions with respect to an overall plan 
were written out of the Interstate Commerce Act, and the progress 
made under this overall plan approach must be characterized as a defi- 
nite failure. The only railroad combination of significant importance 
during the period from 1920 to 1929 was that involving the Chesapeake 
& Ohio and Pere Marquette, which was accomplished through the hold- 
ing company called the Alleghany Corp. The only important merger 
during the 1929 to 1940 life of the Commission’s consolidation plan was 
the merger of two weak railroads into the Gulf, Mobile and Ohio Rail- 
road system in the late thirties and even this merger required modifica- 
= of the Commission’s plan before it could be allowed to come into 
eifect. 

Except for the absorption of Pere Marquette by the Chesapeake & 
Ohio in 1947 which came about almost 20 years after they began to be 
operated under joint control, all of the principal railroad consolidation 
activity since 1940 has occurred very recently; in fact, since 1957. 
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Il. The Forces For and Against Merger 


It would be fair to say that we have, in fact, had a national policy 
not unfavorable to the consolidation of the railroads for more than 40 
years. However, since this policy has not been one of Federal Govern- 
ment promotion and planning, all of the forces for and against mergers 
play prominent parts.—And perhaps, it would not be unfair to suggest 
that delays in planning and processing have resulted from over-promin- 
ence of the forces in relation to the overall public interest. 

The present attitude of many railroad officials who favor mergers 
is, I think, well represented by this statement of James M. Symes, Chair- 
man of the Board of the Pennsylvania Railroad : 


If someone asked me what I consider the most important single 
thing the railroads can do to get the industry back to its healthy 
and vigorous status of 30 years ago and ready to take a progressive 
place in the transportation of tomorrow you have been talking 
about, I would answer in one word—mergers. 


Perhaps, typical of the point of view of those opposed is this state- 
ment of George M. Harrison, Grand President of the Brotherhood of 
Railway Clerks: 


Today, it must be clear to all thinking people that, if the rail- 
road merger proposals advanced during the 1930’s had been put into 
effect, this nation would have been left almost disastrously short of 
the railroad capacity needed for our survival. 

Railroad labor believes that the trend to merger in the railroad 
industry reflects the overall weakness of our national economy in 
recent years, rather than any diminution of the need for strong 
railroads in both the immediate and long-range future .... 

.. . With a steady growth in national output, plus a growing 
population, it is clear that the railroads will be called upon to 
handle a steadily increasing volume of business in the years ahead. 
. .. The program of mergers conceived in an economic recession 
has no place in an expanding economy of the forward-looking 
1960’s. Railroad services must be preserved until such time as 
Congress can reframe our national transport policy to promote and 
insure that a stronger—not weaker—railroad network will result. 


It would be an oversimplification, however, to say that railroad 
management, in general, favors rail mergers and that railroad labor 
unions, as a group, oppose them. Actually, there are many forces for 
and against any particular merger. I am sure that you are familiar 
with many of these forces but a few bear mentioning here. 


A. Forces for Merger 


Proponents generally expect cost reductions and improvements in 
the rail service available to those who use it. They also see in the case 
of many mergers a resulting system which they expect to be useful for 
wartime mobilization and which they believe will lend itself to more 
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simple regulation and to the achievement of the objectives of regulation. 

There are often many cost improvements in operating elements 
which could be effected by merging railroads. Principal among these 
are: (1) Reduction in the number of rail car interchanges among rail- 
roads to accomplish a movement from origin to destination and the con- 
sequent decreases in delays and more efficient use of power and crews. 
(2) Increased use of through trains or the use of prior classification in 
conjunction with modern, automated classification yards. (3) Routing 
of longhaul traffic efficiently and away from congestion with the pos- 
sibility of implementing one-way operations where there are now parallel 
competitive lines. (4) Concentration of traffic over the best access 
tracks to the best terminals in and about cities or industrial sites. (5) 
Modernizing of rail car maintenance and repair practices with fewer 
but better equipped shops, greater use of existing cars, and less empty 
car mileage. (6) Combining of schedules to reduce the number of pas- 
senger and freight trains while maintaining or improving service. (7) 
Improvement of the railroad’s ability to participate in coordinated 
service involving other modes of transportation including so-called 
piggyback operations. And, (8) Reduction of duplicating properties 
which are expensive to maintain, subject to depreciation, and, fre- 
quently, exposed to relatively high local, state, and other taxes. 

Apart from these fixed and operating cost considerations, merger 
proponents are normally convinced that the particular rail consolida- 
tion which they support will result in a system better able to provide 
the kind of service needed by the public. Basically, the expected im- 
provements can be classed as follows: 


(1) Guaranteed service, including guaranteed delivery time, which 
could result by more unified control over the whole freight movement. 


(2) Faster service between all points, large or small, which should result 
from increased efficiency as a consequence of many of the improvements 
which I have just referred to in terms of their cost reduction aspect. 


(3) More frequent trains between major cities resulting from more of 
the freight being handled by a single transporting agency, increases in 
the number of small shipments tendered, and development of such 
services as piggyback. And 


(4) Advances and experimentation to meet competitive modes of trans- 
portation such as motor, air, and water carriers, resulting from greater 
strength and lower costs after merger. 


Briefly stated the viewpoint with respect to wartime mobilization 
is that it would be easier for the Government to deal with fewer sys- 
tems for the mass movement of personnel and war materials between 
points in the United States. In both World War I and II, the railroads 
earried the main burden of such transportation. 

And, while there are many facets to the regulatory advantage 
argument for rail mergers, these, like those relating to mobilization, 
mainly relate to maintaining adequate railroad facilities. Another 
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argument to be mentioned is the view that improvements in the Govern- 
ment’s ability to regulate in the critical area of rate suspensions and 
divisions of revenue will result from fewer and bigger railroads. 


B. Arguments Against Merger 


Just as the objectives of merger are impressive, the obstacles to mer- 
ger are many. I think of them in three groups: (1) Those that relate 
to economics in general. (2) The practical—or human—or special eco- 
nomic barriers, and (3) Those that are essentially legislative or political. 

The railroads passed their peak in mileage in the mid-twenties and, 
since that time, their relative strength, as compared to other modes of 
transportation, has declined. This is believed to be a force against con- 
solidation inasmuch as consolidation is more generally characteristic of 
a growth industry rather than of one in decline. This obstacle is prob- 
ably best understood in terms of a lack of incentive on the part of some 
railroad ‘‘owners’’ to merge a number of declining railroads into what 
may be a faster declining larger railroad and one that is more expensive 
to run. With this, perhaps, has been the fear that they will be forced 
to include railroads which would be of little or no value to them but 
which would be a drain on the combined assets. This factor seems to be 
of lessening importance, and it is clear that the Association of Ameri- 
can Railroads, which constitutes a railroad trade association, favors well- 
planned railroad unification. 

There are many who believe that the expected cost reduction, service 
improvements, and other benefits will not flow from merger in the case 
of particular proposals. In brief, they are impressed by the high costs 
of accomplishing the merger and operating the merged system as a 
whole; by the possibility of increased costs of providing service at points 
off main lines through reduction in the number of points on main lines; 
by the probability of increased managerial costs which would result 
from the administration of the larger and more complex company that 
would result; and the opinion of many that many of the benefits can be 
obtained by cooperative managements without the dangers inherent to 
railroad mergers. These propositions obviously are important enough 
to be studied with respect to their application to any proposed merger 
plan. 

The third general economic obstacle to the merging of railroads is 
rooted deep in traditional American economic ideas—the belief that all 
competition is good and its subordinate tenet that any reduction in com- 
petition among railroads cannot be in the public interest. While the 
rigidity of this position is in conflict with the Congressional exclusion of 
railroad mergers from the application of section 7 of the Clayton Act, 
the maintenance of continued competition has been an important factor 
in railroad mergers throughout the various merger periods I have de- 
scribed. We have long accepted the idea of monopolies in the public 
interest in the case of many public utilities. But we have not applied 
this thinking to railroads in general. In every recent case involving 
railroad consolidations or acquisitions, reduction in competition as be- 
tween railroads has received important consideration. With the growth 
of alternative modes of transportation, intramodal competition between 
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railroads should become less important and the idea of railroad monopo- 
lies at many service points will be no longer repugnant. In this con- 
troversial aspect, any particular merger must be tested within the terms 
of the effect of reduced rail competition upon the public interest and in 
the same scales as the benefits to the public which will result from the 
merger. In short, the competition element must be related to the par- 
ticular case—we will have areas which require competition and areas 
which suggest monopoly. 

To a large extent, the obstacles which I have grouped as practical, 
or human, or special economic barriers are self-explanatory. Most of the 
negotiation difficulties between the merging railroads stem from finan- 
cial arrangements and the ultimate financial structure that will emerge. 
Involved may be the ratios of exchange of the stock ownership, the 
formation of an equitable debt structure, and the protection of junior 
security holders. Even when these terms are reduced to agreement 
there is still the possibility of minority stockholder suits originating in 
any one of the merging corporations. Historically, there has also been 
considerable opposition to mergers by nonmerging railroads that believe 
that they will be adversely affected by its consummation. Their oppo- 
sition normally stems from their need to protect freight interchange 
arrangements or to assure continued access to particular trackage, 
bridges, or connecting lines. The working out of arrangements between 
the merging and other railroads always consumes much time. 

The opposition of labor unions to mergers is a very real factor. 
Their chief fear, of course, is loss of jobs and, while railroad labor sin- 
cerely favors rail progress and the improvement of the competitive 
position of railroads, it does not want to carry an undue part of the 
burden of strengthening railroads through consolidation. Today, con- 
cerned labor unions, generally, take the position that they are not op- 
posed to rail mergers as a concept. But, realistically, I do not expect 
any one of them to favor a particular merger plan proposed unless it 
ean be seen in advance that there will be such an improvement in the 
rail operations that, despite work hours lost to increased efficiency, there 
will be no substantial loss of railroad employment at least in the field 
of primary interest of the particular union. 

Probably one of the most difficult and time-consuming barriers to 
rail mergers is the opposition of local interests. While the reasons impel- 
ling certain localities to take a position are usually real and very im- 
portant, all too often a proposed rail merger is viewed by local politi- 
cians as an impressive instrument which, when skillfully played, should 
result in the advancement of their reputations or careers. This, some- 
times, leads to an undue amount of speechmaking, some of which, I am 
sorry to say, creeps into official proceedings. Very often the real and 
significant local opposition is intertwined with all of the general eco- 
nomic barriers that I have described as well as some of the special eco- 
nomic obstacles; of particular concern is the possible loss of taxable 
properties and of the payrolls of local railroad employees. Sometimes, 
however, local interest may be no more than a manifestation of local 
pride. What city, for instance, will consent to going from a ‘‘two-rail- 
road-town’’ to a ‘‘one-railroad-town?”’ 
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lll. Legislative Elements and the Present State of the Law 


Let’s now take a brief look at the acceptance of merger as public 
policy and the methodology of merger under our existing laws. 

In the preliminary draft of a report on national transportation 
policy prepared by a special study group for the Senate Committee on 
Interstate and Foreign Commerce, known as the Doyle report, which was 
released earlier this year, it was said that we had three periods of con- 
solidation. The report stated: 


One is the entire period prior to 1904 when we did not want it but 
when we had a tremendous amount of it; two, that between 1904 
and 1920 when we forbade it by law and when it rapidly slowed 
down to almost zero; and three, the period since 1920 when we 
wanted it, but have had so little. 


It is this third period that now concerns us pending any further 
change of the law. I have referred to the overall-plan approach as a 
failure. This was acknowledged by the Congress in 1940. But since 
1940 there has been little that can be described as progressive in the 
development of government planning and promotional policy for rail- 
road consolidations. True, traffic advances during World War II and 
in the immediate post war years diverted the national attention from 
studies of the structure of railroad systems. But, during the past ten 
years the employment of railroad mergers has been moving closer and 
closer to becoming one of the basic instruments in solving the problem 
of an adequate surface transportation system for continued operation 
in the national public interest. 

As a matter of fact, the techniques of approach to mergers under 
existing law have been described in some quarters as ‘‘appalling’’ in 
that there is no real public participation in either merger planning or 
processing. This criticism cannot be lightly regarded or easily de- 
fended—depending, of course, on one’s viewpoint or philosophy on the 
concepts of Governmental planning and promotion. 

The National Transportation Act of 1940 not only diminished the 
chances for governmental leadership in this field, but, in effect, substi- 
tuted little that can be considered of positive value toward the setting 
up of criteria or standards for an acceptable network of railroad sys- 
tems by way of planning and promotion. Provisions of that Act, which 
are still the law today, require the Interstate Commerce Commission, 
passing upon any proposed transaction, to give weight to, among others 
which are unspecified, the following specific considerations: 

(1) The effect of the proposed transaction upon adequate trans- 
portation service to the public. 

(2) The effect upon the public interest of the inclusion, or failure 
to include, other railroads in the territory involved in the proposed 
transaction. 

(3) The total fixed charges resulting from the proposed transaction. 

And (4) The interest of the carrier employees affected. 

The Commission is specifically required, at present, to enter an 
order approving and authorizing a proposed transaction, whether a 
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merger, or other combination involving unified control including acqui- 
sition of control by stock ownership, upon the terms and conditions, and 
with the modifications, found to be just and reasonable, if it should find 
that, so conditioned and modified, the proposed transaction is within the 
scope of the Commission’s authority and will be consistent with the 
public interest. It is not, however, specifically empowered to propose 
transactions on its own motion. Nor is it, upon favorable consideration 
of a proposal submitted by railroad parties, empowered to require that 
a transaction, which it finds to be consistent with the public interest, be 
consummated. 

The Interstate Commerce Commission, as a prerequisite to its ap- 
proval of a proposed railroad merger, is specifically empowered to re- 
quire, upon equitable terms, the inclusion of another railroad or other 
railroads in the territory involved, upon petition by such railroad or 
railroads requesting such inclusion, and upon a finding that such inclu- 
sion is consistent with the public interest. 

This feature of the law is subject these days to increasing promin- 
ence where so-called ‘‘economically weak’’ railroads may be capable of 
surviving only if included as segments of strong transportation sys- 
tems. The smaller and weaker road can sometimes be important to 
national defense as segments of the national transportation system— 
which presents a good argument for regional planning and promotion 
by the Federal government. In this sense what should be included 
within a proposed system would not be confined to the aspect of elimina- 
ting ‘‘side by side’’ facilities. 

If any proposed consolidation involves a guaranty or assumption of 
payment of dividends or of fixed charges, the Interstate Commerce Com- 
mission is not allowed to approve it unless it specifically finds that the 
guaranty or assumption is not inconsistent with the public interest. 
Should the proposed transaction result in an increase of total fixed 
charges, the Interstate Commerce Commission is not allowed to approve 
it unless it specifically finds that such increase would not be contrary 
to public interest. Obviously this pair of provisions provides much 
room for technical argument and can contribute substantially to delays 
in the merger procedures. 

There is also a definite mandate for the protection of railroad labor. 
As a condition of approval for a proposed merger, the Interstate Com- 
merce Commission must require a fair and equitable arrangement to 
protect affected railroad employees and require that, during the first 
four years after approval, the merger will not result in affected em- 
ployees being in a worse position with respect to their employment than 
they were prior to the merger. The protection of this provision is 
limited to the number of years of employment prior to the merger in 
the case of employees with less than four years’ employment with the 
merging railroads. This provision is clearly responsive to the needs of 
railroad employees. 

It would be difficult to say categorically what the prospects of rail- 
road mergers as a solution to rail ills might be under the present law. 
But two things seem beyond dispute. The government has not been the 
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leader but the follower in this field. And, every merger of consequence 
has been almost endlessly litigated, and approved only after great ex- 
penditures in time, labor, and money by proponents, opponents, and the 
government. It would appear that there is no real prospect for sub- 
stantial improvement (or change, depending on how one looks at it) 
without some new legislation emphasizing the planning and promotional 
function of government and without some modernization in the govern- 
mental procedures and requirements leading to the approval or disap- 
proval of mergers. 


IV. What is the Public Interest 


Throughout our national experience with railroad mergers, we have 
accepted, as a keystone proposition, the idea that the interests of private 
persons and corporations cannot be made paramount to the interests of 
the general public. This thought has been expressed or implied in all 
of the legislation on railroad mergers. In some instances it was required 
that to authorize a merger the Interstate Commerce Commission must 
find that ‘‘the public interest will be promoted by the consolidation.’’ 
Today the Interstate Commerce Commission is required, in terms of 
the public interest, to consider, chiefly, the adequacy of the resulting 
service, the effect of inclusion or exclusion of neighboring railroads, and 
all of the issues that arise from the Congressional expression of the 
National Transportation Policy. 

There are, however, certain required considerations that, in effect, 
act as brakes in a rail merger proceeding. These requirements, I believe, 
should be considered as primarily concerned with the protection of im- 
portant interests other than those directly and immediately related to 
the public interest in an adequate national transportation system. I am 
thinking in particular of the condition that would exist in the following 
hypothetical situations : 

Let us say that a merger proposal is presented; is considered by the 
Interstate Commerce Commission; and within terms of overall trans- 
portation objectives, is in the national public interest. 

But, let us also say the cost of labor protection would be too expen- 
sive for the merged corporation. Or, there would be an increase in 
total fixed charges, contrary to the public interest from the point of view 
of financial stability. Or, there would be an assumption of the dividend 
responsibility of one of the component railroads by the merged system, 
in terms that would not adequately protect security interests, to such 
a degree that the proposal must be found to be inconsistent with the 
‘*public interest,’’ from a strictly financial viewpoint. 

In each of these situations the proposed merger, in its existing form, 
cannot be approved. And, if no conventional solution pleasing to the 
proposers becomes apparent, the merger would not be approved notwith- 
standing the fact that it is in the public interest from a transportation 
viewpoint. Thus, in each such case the interests of private persons, or 
of interested parties or basically nontransportation economic forces, 
would have prevailed over the vital interests of the general public in an 
adequate transportation system. It is my opinion that the government, 
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when confronted with a merger proposal which is clearly in the overall 
public interest of strengthening our transportation system, should par- 
ticipate fully in the adjustment of interests which are in conflict with 
the proposal by supplying leadership and incentive for private initiative, 
innovation, and creative thinking. 

There is no better general statement embracing the overall trans- 
portation objectives, within which the public interest should be tested, 
than that which is set forth in the Interstate Commerce Act as a National 
Transportation Policy. This policy recognizes and values the various 
modes of surface transportation—water, highway, and rail; provides for 
fair and impartial regulation of these modes; and requires that the 
Interstate Commerce Commission administer the Act preserving each to 
meet national commerce, postal, and defense needs. The policy does not 
specifically require intramodal competition but calls for, instead, safe, 
adequate, economical and efficient service and sound economic conditions 
in transportation and among the carriers. We are not, therefore, con- 
cerned primarily with the lessening of competition among railroads or 
even with the development of monopoly positions by some of them. To 
this extent, as I have pointed out, the governmental approach to railroad 
mergers differs from its approach to other industrial mergers. Intra- 
modal competition, of course, should be preserved when the results of 
such competition are not inimical to the public interest in a suitable 
transportation system. But competition between railroads is not a 
necessary element of government policy and, though usually desirable, 
it is seen in a different context than in most industries. In this regard 
the railroads are very much like any regulated but privately owned 
public utility. 

There are few real experts on all of the many complex aspects of 
what might be called the railroad merger problem. But let’s not be 
afraid to face the basic policy issues. Little expertise is required to 
recognize that our railroads must compete for passenger and freight 
traffic whether or not there are other competitive railroads. The airlines 
are carrying many former rail passengers and have the capacity to carry 
many more. Their potential as freight carriers, though relatively un- 
developed, is a formidable threat to the railroads. Many other rail 
passengers now travel by bus and private automobile and, generally, 
at a monetary saving. Large portions of what was formerly ‘‘railroad 
freight’’ now move by motor carrier. And, with improved facilities 
leading to greater flexibility, water carriers are in a position to develop 
and improve their operations as stronger railroad competitors than ever 
before. These are economic facts accessible to all. We observe the recent 
history of the New Haven. We hear of many railroads in need of help. 
This does not seem to me to be a time for giving undue attention to the 
preserving of competition among the various railroads. 

In every case, whether important or unimportant from an overall 
transportation outlook, the issues must be weighed within the context 
of the national transportation policy. The Interstate Commerce Com- 
mission could not properly perform its administrative type function 
without that broad policy mandate. It must, in carrying out its func- 
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tion, know all of the relevant economic and public interest facts available. 

In no area does this concept of the Commission’s function have more 
importance than in the consideration of railroad mergers. In no area 
would the Commission’s failure to consider the broad implications of the 
particular proposal before it bring more dire consequences. Clearly the 
railroads, of undisputed transportation importance, can be saved. And, 
in many instances, merger may be an important preliminary step to 
saving them. I have none of the current proposals in mind. But now, 
at a time when we appear to be on the threshold of an era wherein rail- 
roads will seek strength through consolidation, I believe that the Congress 
will consider carefully the question of increased governmental partici- 
pation in mergers at the promotion, planning, and processing stages; 
including a reappraisal of current guidelines. Along these lines, I be- 
lieve that sections 5 and 17 of the Interstate Commerce Act might be 
studied fully with a view to more clearly defining the Commission’s 
leadership responsibilities in the railroad merger field and resolving any 
doubts which may exist about the Commission’s power and duty to 
study and formulate general regulative policy in advance of any indi- 
vidual merger proposal. 

Apart from any general Congressional approval and apart from 
general planning and promotional aspects, it may be possible to expedite 
and to guide, at least to some extent, at the regulatory level, the dis- 
position of more immediate merger proposals. Perhaps this could be 
accomplished through the use of Ex Parte type proceedings, which could 
be employed to produce a ‘‘pilot study’’ determination for use in the 
particular formal merger proceeding to which the pilot study relates. 
In such a proceeding the Commission, after the filing of written represen- 
tations and arguments, would be able to make certain preliminary deter- 
minations concerning overall public interest factors. The pilot deter- 
minations, of course, would not be binding upon the parties to the merger 
proceeding, but could serve to develop guidelines to clarify issues and 
policies involved in the related proceedings. This type of proceeding, 
to be of any value, should be completed in a period of 90 days and could, 
if necessary and appropriate, parallel the related merger case. 

With the tremendous recent increase of merger activity, it seems 
to be of vital importance to develop, at the very minimum, guidelines of 
Commission policy at the earliest stages of formulation of any proposal. 
The fact of the matter is that the actual litigation of a sizable merger 
under present procedures presents formidable expenditures of time and 
money which we could help to ‘‘shave’’ in some cases by exploring the 
idea of formulating early policy pronouncements concerning the broad 
public interest questions. 

It is important for the Commission to refine its procedures and to 
employ all of the available powers already granted by the Congress. 
A dynamic approach to transportation problems based upon the mandate 
of national Congressional policy is necessary. With it we can more fully 
consider all of the implications of any particular merger proposal. 

It would be no more than a truism to say that regulation is not 
management and that it is up to railroad management to bring to the 
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Interstate Commerce Commission proposed cures for railroad ills. But 
it does not follow that government must sit idly by while the railroads 
become weaker. Railroad managements have their primary responsi- 
bility to stockholders. Railroad labor unions have their primary respon- 
sibility to members. Local and State governments have their primary 
responsibility to the needs of their locality and its citizens. There 
should be little doubt that the Federal government must take the lead 
in resolving these often diverse interests within a pattern of develop- 
ment which will serve our national purposes. There should be no hesi- 
tancy to meet our national needs out of deference to time-worn concepts 
involving intramodal competition nor out of fear of being accused of 
usurpation of the prerogatives of private management. Management 
prerogatives should be preserved. What is needed is regulation directed 
to the provision of that incentive which will cause those prerogatives to 
be exercised in the public interest within the terms of our national 
objectives. 

It is fundamental to my thinking that strong common carrier 
services constitute the only satisfactory and responsible foundation upon 
which to build an adequate national transportation system. The rail- 
roads must continue to be an important part of this foundation. Cer- 
tainly some mergers will strengthen rail service and thus contribute to 
the public interest. In those instances where there are a multitude of 
merger possibilities, some mergers will serve the public interest better 
than others. To meet this situation, the Federal government must be 
prepared to provide the kind of moral suasion necessary to bring about 
mergers within a practicable pattern—perhaps, national; perhaps, 
regional. The language and legislative history of section 5 of the Inter- 
state Commerce Act clearly indicate that this section was to encourage 
consolidations and mergers. 

The master plan approach must be considered to have proved itself 
a failure but much can be learned from our national experience with a 
master consolidation plan. Today I believe that at least a regional plan 
concept would be superior to the present piecemeal consideration of 
particular unrelated proposals. Today the economic climate, the state 
of competition between the various modes of transportation, and the 
degree of urgency of the railroad merger question are all sharply differ- 
ent from the comparable factors during the 1929 to 1940 life of the 
previous master plan. And, today there is a more widely accepted 
understanding that, if the government wants action on its proposals 
in the public interest, it cannot rely alone on the altruistic feelings of 
the parties involved. 

This is not to say that any compulsory feature should be introduced 
into the merger picture or that railroads should in any way come under 
a higher degree of public control. Rather, the government must increase 
its transportation research and development, while fostering and stimu- 
lating mergers by inspiration, encouragement, and assistance in the 
planning, negotiating, and consummating of rail mergers. Maximum 
return to the taxpayer in terms of improved rail service and a better 
defense facility must dictate governmental policy. And, no longer 
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should those in government, or the public generally, believe hopefully 
that the national railroad system will develop to meet the needs of our 
country without inspiration, encouragement, and assistance, or at no 
cost to the taxpayers. 


Conclusion 


In conclusion, I suggest no more than the idea that railroad mergers 
under private incentive and private ownership can be an instrument in 
part for strengthening our national transportation system when con- 
sistent with the public interest. However, the magnitude of the subject 
matter and its relations to so many areas of our national life call for 
increased representation of the public interest at all stages. The extent 
of public interest and participation need be directed to no more than 
the public interest concept as seen by the Supreme Court in the Northern 
Securities Co. case or that which was suggested in the Doyle report: 


The overall public interest must supersede the interests of par- 
ticipating carriers and of opposing interests. 

This position has been emphasized throughout the report and 
is the basis of reorientation of national transportation policy. 
Applied to the subject of railroad consolidation it means that 
various individual interests may not be permitted to impede a pro- 
gram deemed essential to our national security and economic growth. 
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News of Interest to Practitioners 


Interstate Commerce Commission 
Three New Employee Boards Established by |. C. C. 


Creation of three new employee boards of the Interstate Commerce 
Commission was announced November 22, 1961 by Chairman Everett 
Hutchinson. The Finance Review, Operating Rights Review, and Rates 
and Practices Review Boards became effective November 23, 1961. 

Unlike other staff boards of the Commission, the new boards will 
handle cases which have involved taking of testimony at public hearings 
or submission of evidence by affidavits. The 16 other employee boards, 
12 of them created since early this year, act on matters not involving 
public hearings. The 16 boards handle an estimated 28,000 matters 
annually, many of which formerly required action by Commissioners. 

‘*The three new boards will further reduce the volume of proceed- 
ings requiring action by Commissioners,’’ Chairman Hutchinson said. 
**This will permit Commissioners to devote more time to proceedings of 
general transportation importance.”’ 

Establishment of the three new staff boards was made possible by 
amendment of section 17 of the Interstate Commerce Act, approved 
September 14, 1961. 

A typical proceeding to be handled by one of the new boards would 
involve action on exceptions to a recommended report of a hearing ex- 
aminer. The board’s action would be administratively final if no ap- 
peal were made to the appropriate Appellate Division. In event of ap- 
peal, the Division action would be administratively final. 

The Chairman of the appropriate Division of the Commission will 
specify the cases to be acted on by the boards. 

The Commission designated membership of the boards as follows: 

Finance Review Board: Curtis R. Engelhart, Chairman, David S. 
Letts, and Thomas J. Patrick. 

Operating Rights Review Board: C. Evans Brooks, Chairman, Ger- 
ald F. Colfer, and David Waters. 

Rates and Practices Review Board: Lloyd W. Brown, Chairman, 
Lewis L. Prout, and Joseph O. Rock. 

Notice issued by the Commission, November 20, 1961, reads: 


NOTICE 


The Interstate Commerce Commission has amended its Organization 
Minutes, being assignment of work, business and functions pursuant to 
section 17 of the Interstate Commerce Act, as amended, issue of March 
7, 1961, revised to May 1, 1961 (26 F. R. 4773, 5167 and 8434), effective 
November 23, 1961, in the following particulars: 

Under the heading Assignment of Duties to Divisions, revise Item 
4.1 to read as follows: 


4.1 Work, business, and functions of the Commission are as- 
signed and referred to the respective divisions for action thereon 
except as otherwise provided in Item 7, as follows: 
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Under the heading Assignment to Boards: 


(1) Amend 7.6, Finance Boards, by relettering items (d) and (e) 
as items (e) and (f), respectively, and interpolate the following new 
item (d): 

(d) Finance Review Board: 


Determination of matters in proceedings under the provisions 
of law set forth in Item 4.4 hereof, in cases or types of 
cases specified from time to time by the Chairman of Divi- 
sion 3, which have involved (other than by the board) 
the taking of testimony at a public hearing or the submis- 


sion of evidence by opposing parties in the form of affi- 
davits. 


(2) Amend 7.11, Operating Rights Boards, by relettering items (c) 
and (d) as items (d) and (e) respectively, and interpolate the following 
new item (c): 

(ec) Operating Rights Review Board: 


Determination of matters in proceedings under the provisions 
of law set forth in Item 4.2 hereof, in cases or types of 
cases specified from time to time by the Chairman of 
Division 1, which have involved (other than by the board) 
the taking of testimony at a public hearing or the submis- 
sion of evidence by opposing parties in the form of affi- 
davits. 


(3) Add the following new text: 
7.12 Rates and Practices Review Board: 


Determination of matters in proceedings under the provisions 
of law set forth in Item 4.3 hereof, in cases or types of 
cases specified from time to time by the Chairman of Divi- 
sion 2, which have involved (other than by the board) the 
taking of testimony at a public hearing or the submission 
of evidence by opposing parties in the form of affidavits. 
The board may certify to Division 2 any matter which, 
in the board’s judgment, should be passed upon by that 
division, and Division 2 may recall any matter from the 
Rates and Practices Review Board. 


Under the heading Rehearings and Further Proceedings, amend 
Items 8.4, 8.5 and 8.6 to read as follows: 


8.4 Division 1 is hereby designated as an appellate division to 
which applications or petitions for reconsideration or review, based 
on an allegation of error on the merits, in whole or in part, of any 
order, action, or requirement of the Temporary Authorities Board 
under paragraphs (a) and (b) of Item 7.4, of the Motor Carrier 
Boards under paragraphs (a), (b), and (c), of Item 7.8, and of 
the Operating Rights Boards and Operating Rights Review Board 
under paragraphs (a), (b), and (c), (of Item 7.11 shall be assigned 
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or referred for disposition (except as otherwise provided in Item 
7.4(a)), and the decisions or orders of the appellate division shall 
be administratively final and not subject to review by the Commis- 
sion. All other petitions seeking modification of any order, action, 
or requirement of any such Board, or supplementary authority in 
the proceeding, shall be determined by the Board, whose order, 
action, or requirement is sought to be modified. 

8.5 Division 2 is hereby designated as an appellate division to 
which applications or petitions for reconsideration or review of any 
order, action, or requirement of the Fourth Section Board under 
Item 7.2, the Board of Suspension under Item 7.3, the Special Per- 
mission Board under Item 7.9, the Released Rates Board under 
Item 7.10, or the Rates and Practices Review Board under Item 
7.12, shall be assigned or referred for consideration and action. 
When so acting, it shall have all authority which the Board is 
authorized to exercise. Decisions or orders of the appellate divi- 
sion shall be administratively final and not subject to review by the 
Commission. If a petition seeking reconsideration or review of an 
order, action, or requirement of the Rates and Practices Review 
Board is not based on an allegation of error on the merits, in whole 
or in part, such petition, or supplementary authority in such pro- 
ceeding, shall be determined by that Board. 

8.6 Division 3 is hereby designated as an appellate division— 

(a) To which applications or petitions for reconsideration or 
review, based on an allegation of error on the merits, in whole or in 
part, of any order, action, or requirement of The Transfer Board 
under Item 7.5(a), or the Finance Boards and the Finance Review 
Board under Items 7.6(a), (b), (c), and (d), shall be assigned or 
referred for disposition, and the decisions or orders of the appel- 
late division shall not be subject to review by the Commission. All 
other petitions, seeking modification of any order, action, or re- 
quirement of any such Board, or supplementary authority in the 
proceeding, shall be determined by the Board, whose order, action, 
or requirement is sought to be modified. 

(b) To which applications or petitions for reconsideration or 
review of any order, action, or requirement of the Safety and 
Service Boards under Item 7.7(a) and (b) shall be assigned or 
referred for disposition and the decisions or orders of the appellate 
division shall be administratively final and not be subject to review 
by the Commission. 


Retirement of Interstate Commerce Commission Employees 


Hearing Examiner Lawrence B. Dunn, Section of Hearings, Bureau 
of Rates and Practices, retired October 28, 1961, with over 39 years of 
Federal service, most of which was with the Interstate Commerce Com- 
mission. He is a World War I veteran. 

James P. Collins, Valuation Engineer, Section of Valuation, Bureau 
of Accounts, retired October 2, 1961, with over 21 years’ Federal service. 
Mr. Collins is a World War I veteran and has worked both in private 
industry and the United States Government. 
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Emlyn T. Thomas, Report Writer, Board of Suspension, Bureau of 
Traffic, retired October 20, 1961, with over 24 years of Federal service. 
Having served in the Transportation Office, War Department, during 
World War I, Mr. Thomas was also employed in railway and other trans- 
portation industries as well as the Commission. 

Mrs. Elsie M. Mulik, Transportation Analyst, Section of Car Serv- 
ice, Bureau of Safety and Service, retired October 14, 1961, after over 
37 years of Federal service. Mrs. Mulik served as a Yeomanette in the 
Navy during World War I. 

Miss Jane E. Tully, Statistical Clerk, Annual Reports Branch, Sec- 
tion of Reports, Bureau of Transport Economies and Statistics, retired 
October 30, 1961, with over 18 years’ Federal service. She had also 
taught school in the state of Vermont. 

Albert R. Sward, Auditor (Transportation Utilities) Indianapolis 
Office, Bureau of Accounts, retired effective October 31, 1961, after over 
41 years of service, all with the Commission. He was appointed in 1920 
as an Accountant, Chicago Office, Bureau of Valuation. In 1951, he was 
transferred to the Bureau of Accounts’ field office in Indianapolis. 


Chapter News 
District No. 1 Chapter (Boston) 


The election meeting and the first of the 1961-1962 year, for Dis- 
trict No. 1 Chapter, was a luncheon at the University Club, held on 
October 26, 1961, when Joseph A. Kline was elected President. Mr. 


Wallace G. Kittredge, Director, Commercial Motor Vehicle Division, 
Department of Public Utilities, guest speaker, discussed ‘‘ Regulatory 
Problems in the Commonwealth.’’ 


Metropolitan New York Chapter 


The Chairman, A. Robert Bamonte, reported that Honorable Ken- 
neth H. Tuggle, Member of the Interstate Commerce Commission, spoke 
at the Chapter’s Meeting on Thursday, November 16, 1961, at the Hotel 
Commodore, New York, New York. His subject was ‘‘Random Re- 
flections on Transportation.’’ 


Greater Philadelphia District Chapter 


Mrs. Adele A. Konefal, the Chairman, reported that Honorable 
Donald P. McPherson, Jr., Member of the Interstate Commerce Com- 
mission, addressed the Chapter and the Philadelphia Chapter of the 
Delta Nu Alpha Transportation Fraternity, on Thursday, November 16, 
1961, at the Sheraton Hotel, Philadelphia. The Commissioner’s subject 
was ‘‘Should Regulation Be More Uniform Among the Various Modes of 
Transportation. ”’ 


Chicago Regional Chapter 


Mr. Thomas I. Megan, General Chairman, reported that Honorable 
Clyde E. Herring, Member of the Interstate Commerce Commission, ad- 
dressed the December 8, 1961 luncheon meeting, held at the Sheraton- 
Blackstone Hotel. 
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There were two speakers at the November 10, 1961 luncheon meet- 
ing at the Traffic Club of Chicago, Palmer House. Mr. Donald Doud, an 
examiner of questioned documents, who has been an expert analyst and 
witness in numerous famous cases, including the Hiss and Hodge cases, 
gave an illustrated talk on ‘‘ Detection of Frauds in Documents.’’ 

James R. Mann, Traffic Representative of The Quaker Oats Com- 
pany, and Assistant Treasurer of the Chapter, spoke on ‘‘ Procedural 
Developments. ’’ 


Personalities and Events in the News 
Transport Study of Commerce Department Completed for President Kennedy 


It was recently reported by the Commerce Department that Secre- 
-tary Luther Hodge’s report to President Kennedy on the nation’s trans- 
portation problems has been completed and the White House has been 
so advised. 

When President Kennedy requested the Commerce Secretary to 
make the study, he asked that ‘‘the current difficulties facing all seg- 
ments of the transportation industry’’ be examined and the report be 
completed by November 1 with recommendations ‘‘that could be made 
to the next session of Congress.’’ According to the Department an- 
nouncement, the report was completed on time and was dated Novem- 
ber 1. 


University Programs 


American University’s 16th Railroad Management Institute 


The School of Business Administration, The American University, 
Washington, D. C., will conduct its 16th Annual Railroad Management 
Institute, January 8-18, 1962. According to the Director, Dr. Marvin 
L. Fair, it will be a seminar-like symposium on the growing crisis facing 
the rail industry and evaluation of proposals to meet it. As announced 
the theme is ‘‘ Railroads of Tomorrow in the United States: Will They 
be Able to Attract Needed Capital and Traffic to Again Become a 
Growth Industry? If so, how?’’ 

Further information may be obtained by writing Dr. Marvin L. 
Fair, Director, Transportation Program, The American University, 
1901 F Street, N. W., Washington, D. C. 


Management Program at Columbia University 


The 1962 Transportation Management Program has been scheduled 
by the Graduate School of Business of Columbia University for Febru- 
ary 4-9, 1962 at Arden House in Harriman, New York. According to 
the announcement, enrollment will be limited to 72. Applications for 
the course should be directed to Hoke S. Simpson, Director of Executive 
Programs, Graduate School of Business, Columbia University, New York 
27, New York. 


Master’s Program in Public Administration Announced by Cornell University 


Cornell University’s Graduate School of Business and Public Ad- 
ministration has announced a Master’s Program in Public Administra- 
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tion. The 2-year program, offering advanced and professional training 
in public administration, comparable in every respect to the 2-year 
master’s programs which are now customary for advanced professional 
training in business administration, leads to the MPA degree. Public 
administration students in the Cornell program may also, more easily 
than is normally the case, obtain the benefit of the literature and experi- 
ence of business administration in addition to their studies in the public 
field. 

This program is suitable for students desiring to enter the public 
service through the Federal Service Entrance Examination, the Foreign 
Service Examination, or through state and local examinations such as 
the New York State Public Administration Internships Examination ; 
also for those desiring careers in city management, international ad- 
ministration, or in governmental research and teaching. Interested 
persons in the latter type of training may design their work to prepare 
them for study at the doctoral (PhD) level, also offered through this 
School. 

Financial assistance is available in the form of scholarships, fellow- 
ships, and grants-in-aid. Awards up to $1500 plus tuition and fees 
($1500) are available. Further information may be obtained by writ- 
ing: Administrative Aide to the Dean, Graduate School of Business and 
Public Administration, McGraw Hall, Cornell University, Ithaca, New 
York. 


Transport Scholarship Given Northeastern University, Boston 


Recent announcement was made by Northeastern University, Boston, 
that Pilot Freight Carriers, Inc. had established a $500 scholarship for 
transportation study. The New England District Manager of the 
Company, Hudson L. Barbee, presented the check to the University. 


Publications 


Volume 305, I. C. C. Reports Issued 


Volume 305, Interstate Commerce Commission Reports, September 
1958-March 1959, is now available for $4.00 (Buckram) per copy. It 
may be obtained by writing directly to the Superintendent of Documents, 
U. 8. Government Printing Office, Washington 25, D. C. 


1. C. Acts Annotated 


Numbers 22, 23, 24, Volume V, and No. 1, Volume VI, ‘‘ Advance 
Bulletin of Interstate Commerce Acts Annotated,’’ are now available. 
Bulletins are issued at frequent intervals in order to provide annota- 
tions covering legislation, regulations and court and Commission deci- 
sions as currently as possible. 

Volume 18, ‘‘Interstate Commerce Acts Annotated,’’ the latest 
bound supplement to the basic publication, can now be ordered by title 
and Cat. No. IC 1 act 5/2:18 from the U. S. Government Printing 
Office, Washington 25, D. C. The price is $3.75, payable by money order 
or check drawn to the Superintendent of Documents. When manu- 
script for Volume 18 was sent to the U. S. Government Printing Office, 
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it was not possible to include material contained in Volume III, No. 24 
and later issues of this bulletin. Therefore, Volume III, No. 24 and all 
later issues should be retained for use with bound supplements. 

According to the U. S. Government Printing Office, Volume 17 is 
out of print. 


Federal Laws & Regulations on Private Carriers Published 


Publication of a looseleaf compendium of Federal laws and regula- 
tions governing private carriers has been announced by the Private 
Carrier Conference of the American Trucking Associations. It is avail- 
able to conference members for $25 and to nonmembers for $50; annual 
supplements are priced at $10. For further information, anyone may 
write to Private Carrier Conference, American Trucking Associations, 
1616 P Street, N. W., Washington 6, D. C. 


Copies of Section Il, November 1961 Journal Available 


A few additional copies of the Interstate Commerce Commission 
telephone directory are available to members at 50 cents a copy at the 
Association’s Headquarters, Room 1112, I. C. C. Building, Washington 
25, D. C. 


Table of Cases for the Index to |. C. C. Decisions Discontinued 


According to the decision of the Executive Committee, Association 
of I. C. C. Practitioners, the Table of Cases for the Index to Current 


I. C. C. Decisions will be discontinued beginning with the December 
1961 issue of the Journal. This was based on the expressions received 
from a sampling of our membership as to the value of the service as a 
research tool. The Table of Cases was first published in the April 1959 
Journal as an experiment. 


1. C. Acts Annotated For Sale 


Mr. E. M. Hensley, Traffic Manager, American Commercial Barge 
Line Company, 1030 East Market, Jeffersonville, Indiana, has available 
for purchase, Volumes 1 through 5, 11, 13, and 15, ‘‘ Interstate Commerce 
Acts, Annotated.’’ They are priced at $16.50. Anyone interested may 
write direct to Mr. Hensley at the above address. 





Recent Court Decisions 


By Warren H. Waaner, Editor 


Oil field equipment and supplies—scope of authority of one carrier considered when 
denying authority to another carrier. 


Parkhill Truck Company v. United States et al. Civil Action No. 5197 


On October 18, 1961, a three-judge court for the Northern District 
of Oklahoma set aside an order of the Commission and remanded the 
proceeding for further consideration by the Commission. The Commis- 
sion had issued the certificate in question without first determining in a 
cease and desist proceeding whether the language of plaintiff’s authority 
included the commodities in question. 

Quoting from the memorandum opinion of the Court: 


Parkhill Truck Company sues to set aside and enjoin the en- 
forcement of an order of the Interstate Commerce Commission 
granting a certificate of public convenience and necessity to C & H 
Transportation Co., Inc., for the transportation of asbestos-cement 
pipe and conduit by motor carrier over irregular routes from the 
plant of Johns-Manville Products Corporation, Denison, Texas, to 
points in 22 states. The report of the Commission which was 
entered in MC-83539, Sub 45—C & H Transportation Co., Inc., 
Ezxtension—Denison, Texas—has not as yet been officially reported. 

Here is another incident in a long drawn out controversy over 
the scope of commodity descriptions in Commission certificates 
involving motor carrier transportation for the oil and gas industry. 
In the 1946 Mercer case’ the Commission established a uniform 
commodity description covering oil field carriers. Certificates in- 
volving that commodity description were before this court in 
Arrow Trucking Co. v. United States, 181 F. Supp. 775. Therein, 
C & H, which held a certificate containing the Mercer description, 
was one of the plaintiffs and Parkhill, which has a certificate with a 
commodity description obtained prior to Mercer and differing in 
some respects therefrom, intervened on the side of the defendants. 
We held that the second clause of the Mercer description was 
limited to transportation for the oil and gas industry and did not 
cover the movement of any commodity except as incidental to and 
used in that industry. 

The Johns-Manville pipe or conduit is used for many purposes 
having nothing to do with the oil industry, e.g., irrigation, sewerage, 
culverts, water systems, and cables. Recognizing the insufficiency 
of its certificate to cover the Johns-Manville products, C & H 
applied for a certificate which would permit it to provide the service 
needed by Johns-Manville. Parkhill objected on the ground that 
public convenience and necessity did not require the issuance of 
the requested certificate because Parkhill had authority under its 


174 M. C. C. 459. 
ait. 
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certificate to transport the Johns-Manville products and had equip- 
ment adequate for such service. 
The Parkhill lead certificate issued in MC-106497 ? reads thus: 


Oil-field equipment and supplies, over irregular routes, 


Between points and places [in 4 states]. Pipe, pipe-line material 
machinery, and equipment incidental to and used in connection with the 
construction, repairing, or dismantling of pipe lines, over irregular routes. 


Between points and places in [31 states]. 


The record discloses that Parkhill had transported pipe for 
other than oil industry use and had for a short period transported 
the products from the Johns-Manville plant at Denison. This 
activity by Parkhill was known to the Commission as Parkhill, as 
early as 1957, had requested an informal ruling of the Director of 
the Bureau of Motor Carriers as to its right to transport pipe and 
incidental equipment without limitation to oil field use. The Di- 
rector expressed the opinion, which is not binding on the Commis- 
sion, that these commodities could be transported by Parkhill for 
other than oil field use. This informal opinion was reiterated by 
the Director of the Bureau of Motor Carriers in 1960. 

The Commission held that the language in the Parkhill lead 
certificate is ‘essentially the same as the Mercer description’”’ ; that 
it warrants the Commission in ‘‘looking behind the certificate to 
determine the scope of the authority’’; that the Parkhill lead cer- 
tificate was acquired in proceedings involving ‘‘a unified service 
then being provided by Parkhill to the oilfield industry’’; and that 
Parkhill lacked authority to meet the requirements of the Johns- 
Manville plant at Denison. The objections of others protesting the 
C & H application were overruled and the requested certificate was 
granted. 

In the proceeding now before this court the defendants and 
the interveners seek the dismissal of the case on the ground that 
the Commission determination of the scope of the Parkhill authority 
is an advisory interpretation which does not constitute an order 
reviewable by the courts. The point is not well taken. While the 
prayer for relief is lacking in specificity, it was understood at the 
time of the trial to this court that Parkhill attacked and sought 
to enjoin the order granting the certificate of public convenience 
and necessity to C & H on the ground that such order was premised 
on the erroneous finding that Parkhill was not authorized to per- 
form the service in question. 

Under the National Transportation Policy as declared by Con- 
gress and as construed by the Supreme Court the issuance of a 
certificate of public convenience and necessity requires determina- 
tion by the Commission of the prejudice, if any, which will result 
therefrom to existing properly authorized carriers. Further, the 


2 Parkhill also holds a “pipe stringer” authority, issued in MC-106497, 
Sub 3 and limited to oil and gas pipe lines, and a “heavy hauler” authority 
issued in MC-106497, Sub 4. It is not claimed that either of these would 
authorize Parkhill to handle the Johns-Manville products. 
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adequacy of existing service is a proper item for consideration by 
the Commission in such a proceeding. 

In disposing of the C & H application the Commission avoided 
consideration of these items by making what its counsel describe 
as an advisory determination that Parkhill was not authorized to 
perform the service in question. Commission counsel now urge 
that such determination is not reviewable by the courts. This does 
not conform with our ideas of fair treatment and due process. The 
Commission, at least on the level of its Bureau of Motor Carriers, 
knew that Parkhill was operating under the second clause of its 
lead certificate to transport pipe and incidental materials for other 
than oil-field use and yet the Commission brought no cease and 
desist proceedings. Instead it propagates an advisory interpre- 
tation in the C & H proceedings for which it seeks to avoid respon- 
sibility on appeal. 

If the Commission had considered the Parkhill objection on 
the basis that it was authorized to perform the service, it might 
have concluded that the public convenience and necessity required 
the issuance of the certificate to C & H but this possibility is beside 
the point. The situation here is that the objecting carrier has, 
under claim of right, performed the services sought to be covered 
by the application. Notwithstanding that such claim and perform- 
ance were known to the supervising bureau of the Commission, no 
corrective action has been taken against the objector. The scope 
of the Parkhill authority can be determined effectively only in 
plenary proceedings which result in an appealable order. These 
may take. the form of a cease and desist action brought by the 
Commission or an appropriate application by Parkhill for an inter- 
pretation of the scope of the commodity description in its certificate. 
When, as here, services have been performed by a carrier under 
claim of right, with knowledge of the Commission, and without 
adverse action by the Commission, an objection by that carrier to 
the issuance of a certificate of public convenience and necessity to 
another carrier should be considered on the basis that the objector 
was authorized to perform the services and any doubt as to that 
authority should be determined in plenary proceedings. 

Recognizing that Congress has granted to the Commission a 
wide range of discretion in the issuance of certificates of public 
convenience and necessity and that the scope of judicial review is 
narrowly limited, we are nevertheless of the opinion that in the 
circumstances of this case the Commission committed an error of 
law and exceeded its lawful authority. This requires that the order 
granting the certificate to C & H be set aside. 

This opinion is not intended as any determination of the scope 
of the Parkhill lead certificate or as any indication of what the 
decision of the Commission on the C & H application should be 
after it gives proper consideration to the Parkhill objections. 

The order of the Commission is set aside and the matter is 
remanded for further action by the Commission in accordance with 
the views herein expressed. 





Rail Transportation 


By Joun F. Donenan, Editor 


Eastern Railroads Ask States’ Help 


Eastern railroads urged the governors of 10 states on October 25 
to help them cure ‘‘truly critical’’ ills that have put them $122 million 
in the red so far this year, according to the Associated Press. 

At a meeting recently held in New York, six railroad spokesmen, 
five of them presidents of major lines, attributed their plight mostly to 
a ‘‘jungle of unfair competition’’ with rival modes of transport brought 
about by discriminatory tax and regulation policies. 

Jervis Langdon, Jr., President of the Baltimore & Ohio, said na- 
tionalization of the railroad industry threatened unless the Federal gov- 
ernment moved quickly to the rescue. The governors responded in 
sympathetic but vague terms, promising nothing specific. 

Governor Nelson Rockefeller of New York accepted the ‘‘critical’’ 
description, but added: ‘‘It’s going to be difficult to do anything about 
solving the problem until a National Transportation Policy is established 
in Washington.”’ 

Rockefeller renewed his recommendation for creating a Federal 
department of transportation to unify government regulatory functions 
affecting all forms of carriage in a single agency. 

The 16-state meeting, at which about 35 railroads and eight railroad 
labor organizations were represented, was called on railroad request by 
Governor Wesley Powell of New Hampshire, Chairman of the National 
Governors’ Conference. 

New York, Delaware, Indiana, Maine, Maryland, Massachusetts, 
Michigan, New Hampshire, New Jersey and Rhode Island were repre- 
sented at the session by their governors personally ; Ohio, West Virginia, 
Pennsylvania, Illinois, Connecticut and Vermont by lesser officials. 

Allen J. Greenough, President of the Pennsylvania Railroad, blocked 
out the overall financial situation of Eastern lines which he said have 
been ‘‘going down hill for some time’’ and threatened to drag down the 
entire industry. 

‘*Tt threatens not only railroad employees, customers and investors,”’ 
he said, ‘‘but also the entire economy of our section of the country.’’ 


Routing Restriction—Long Island Railroad 


On October 4 the Interstate Commerce Commission made public the 
Report of Division 2 in I & S Docket 7452 in which it found unlawful 
a proposed routing restriction by the Long Island in connection with a 
proposed reduced commodity rate of 137 cents on partitions, iron or 
steel, ete., from Cleveland, Ohio to New York City. The restriction 
sought by the Long Island would make the reduced rate not applicable 
except when shipments were routed via the Pennsylvania and subse- 
quently floated by the Long Island. Division 2 found the record fur- 
nished inadequate support for the restriction proposed. 


—6— 
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Free Time on Export Traffic at Lake Ports 


On October 11 the I. C. C. made public the Report of the Commis- 
sion, by Commissioner Clyde E. Herring, in Docket No. 33417, also 
covering Docket No. 32023, in which it found unjust and unreasonable, 
rules and regulations of the Milwaukee and other railroads serving the 
ports of Duluth, Minnesota and Itasca and Superior, Wisconsin, to the 
extent they failed to provide a minimum of less than seven days’ free 
time on export traffic at such ports, excluding bulk commodities in open 
top cars. 


Possible Pennsylvania—New York Central Merger 


The Pennsylvania and New York Central railroads have resolved 
to combine into the world’s mightiest rail system, according to the 
Associated Press of November 9th. 

The two giant carriers, both facing deficits for 1961, said their aim 
was financial retrenchment to ward off the threat of a slide into gov- 
ernment ownership. 

A previous effort to merge in January, 1959, and the new try seemed 
destined to run into serious obstacles. 

The agreement was announced jointly by James M. Symes, Pennsyl- 
vania Chairman, and Alfred E. Perlman, President of the Central, fol- 
lowing coordinated meetings of their respective boards in Philadelphia 
and New York. 

They said competitive conditions had ‘‘ worsened appreciably’’ since 
the earlier, ill-fated merger attempt was launched, and that ‘‘time.. . 
is running out.’’ 

The 1958 studies pointed to possible savings of $100 million a year 
through increased efficiencies and elimination of extensive duplication in 
trackage, yards, terminals and other facilities. 

The Symes-Perlman statement vowed formulation of a concrete 
proposal ‘‘as rapidly as possible,’’ and to present it promptly to the 
Interstate Commerce Commission. There was no attempt to spell out 
terms, or even to indicate broadly what they might be. 

A Pennsylvania—Central merger would yield a huge new system with 
$5.5 billion in assets, 20,000 miles of track and annual revenues of about 
$1.7 billion. The Central operates from Boston and New York on the 
east to Chicago and St. Louis, and from above the Canadian border south 
to Cincinnati and Charleston, West Virginia. The Pennsylvania serves 
much the same territory. In many sections, tracks of the two roads 
parallel one another. 


Shipper Loading of Rail Carload Freight 


The I. C. C., on October 11, served the Report and Order of Hearing 
Examiner J. S. Messer in which it is recommended that the Commission 
find that tariff provisions proposed by the Pennsylvania Railroad per- 
mitting loading of freight by consignor over its platforms for the option 
of the carrier are not shown to be just and reasonable. 
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Norfolk & Western May Add Pittsburgh & West Virginia to Proposed 
New Rail System 


Norfolk & Western Railway may add another railroad, the Pitts- 
burgh & West Virginia, to the lines it plans to consolidate into a new 
rail system, according to the Wall Street Journal of October 31. 

Norfolk & Western announced an agreement to negotiate for acqui- 
sition of Pittsburgh & West Virginia. If an acquisition plan is worked 
out, it would eliminate another potential opponent to Norfolk & West- 
ern’s merger plans: Putting together a 7,400-mile system in 14 states 
by merging with the New York, Chicago & St. Louis (Nickel Plate) 
Railroad, leasing and eventually merging with the Wabash Railroad 
and buying the Sandusky Line from the Pennsylvania Railroad for 
$27 million. 

Under the agreement with Pittsburgh & West Virginia, Norfolk & 
Western says it is willing to enter into negotiations to acquire the rail- 
road ‘‘upon equitable and mutually advantageous terms.’’ Pittsburgh 
& West Virginia, according to Mr. Saunders, has agreed to the idea 
of negotiating. 

Pittsburgh & West Virginia, which operates 132 miles of line run- 
ning mainly between Pittsburgh Junction, Ohio, and Connellsville, 
Pennsylvania, connects with the Nickel Plate at Pittsburgh Junction. 
If an agreement is reached for Norfolk & Western to acquire Pittsburgh 
& West Virginia, the pact will not slow Interstate Commerce Commission 
consideration of the bigger consolidation but will be submitted as a 
separate matter for I. C. C. approval, the news item revealed. 


Chicago & North Western Asks to Drop Chicago-to-Twin-Cities Passenger Service 


The Chicago & North Western Railway is seeking permission to 
discontinue its passenger trains between Chicago and Minneapolis- 
St. Paul after two years of trying to increase passenger volume. 

The road has applied to the Interstate Commerce Commission for 
permission to abandon its Twin Cities ‘‘400’’ and the Rochester ‘‘400,’’ 
which link Chicago and Mankato, Minnesota, after an ‘‘all-out effort 
to boost volume with cut-rate bus fares and low-priced meals,’’ according 
to company officials. 


Western Maryland Possible Inclusion in Chesapeake & Ohio—Baltimore & Ohio Merger 


According to the Wall Street Journal of November 22nd, the 
Western Maryland Railway is included in the long-range merger plans 
of the Chesapeake & Ohio and Baltimore & Ohio railroads as a big link 
in the proposed combined system. 

‘‘The Western Maryland will definitely be a part of the Baltimore 
& Ohio—Chesapeake & Ohio family,’’ said Jervis Langdon, Jr., President 
of the Baltimore & Ohio. This is the first official admission that the 
profitable coal and iron ore carrying Western Maryland fits into the 
planned Baltimore & Ohio—Chesapeake & Ohio merger. The Chesapeake 
& Ohio had no comment. 

Previously, both Baltimore & Ohio and Chesapeake & Ohio officials 
have apparently been reluctant to discuss plans for including the West- 
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ern Maryland because they felt it might stir up opposition in Baltimore, 
where some interests prefer that two railroads continue to serve the port. 

Mr. Langdon said Baltimore & Ohio and Chesapeake & Ohio would 
like Western Maryland in their long-range merger picture for several 
reasons. He said the Western Maryland is an ‘‘ideal bridge line’’ 
connecting with heavy traffic from other carriers; it has access to ‘‘ very 
important’’ coal mines in northern West Virginia; a ‘‘high and fine 
standing’’ in the Port of Baltimore; no passenger service, which is 
generally a money-loser in the East; a ‘‘good supply of modern freight 
cars’’; and ‘‘excellent management.”’ 

Western Maryland operates 840 miles of track from Baltimore to 
Cumberland, Maryland, then northwest on one branch to Connellsville, 
Pennsylvania, and southwest to Elkins and Webster Springs, West Vir- 
ginia. It provides connections with the Reading Company (42 percent 
owned by the Baltimore & Ohio), the Pennsylvania Railroad Company, 
Norfolk & Western Railway Company, Pittsburgh & West Virginia Rail- 
way Company and Pittsburgh & Lake Erie Railroad Company. 

The Chesapeake & Ohio’s routes cover 5,100 miles of track from 
Newport News, Virginia, to cities as far west as Chicago. The Baltimore 
& Ohio operates some 11,400 miles of track from Baltimore to St. Louis 
and Chicago. For about 112 miles in Maryland and West Virginia, 
the Western Maryland uses Baltimore & Ohio tracks. 





Motor Transportation 


By Ricuarp R. Siemon, Editor 


Motor Bus Competition 


In MC-1501, Sub 200, Greyhound Corp. Ext.—Asheboro and Char- 
lotte, N. C..—decided September 27, 1961, division 1 dealt with the 
question of competition of bus lines and systems over the same route. 
In denying one of two applications for service over the same route, the 
division said: 

If applications were granted on this basis each system reasonably 

could argue for the right to overcome all of its outstanding compet- 

itive disadvantages. . . . this would mean that the two systems 
should be authorized to use the same routes in absolute head to head 
competition. It is neither necessary nor desirable that each system 


serve all points in common or that in operating between two points 
each should have the most direct route. 


Maps as Evidence 


The value of the ubiquitous Rand McNally Road Atlas and other 
readily accessible maps was recognized by division 1 in MC-C-3063, 
Hennis Freight Lines, Inc. v. Ohio Southern Express, Inc., decided 
October 25, 1961. 

Defendants had objected to the use of the Rand McNally atlas as 
well as the use of a report of the Coast and Geodetic Survey to ascertain 
airline distances which were in dispute. Even though the Coast and 
Geodetic report was not attested to by its author, it was furnished upon 
request of a party, and adequately described the maps used in arriving 
at its conclusions, thereby enabling the parties to independently verify 
the distances. 

The use of the Rand McNally atlas was permissible, at least as 
support for the conclusion of the Coast and Geodetic report, because 
of its general availability and use. Also it was noted that the distances 
given by the report and atlas were further verified by the 1959 Rand 
McNally Commercial Atlas and Market Guide and the official 1960-1961 
state highway department map. 


Restriction to Traffic ‘“‘Moving To or From .. .” 


In I & S M-13226, Routing Between Points In Rocky Mountain 
Territory, decided September 25, 1961, the Commission, on reconsider- 
ation, followed Marcell—Interpretation of Certificate, 62 M. C. C. 694, 
in interpreting an operating authority restriction to ‘‘traffic moving to 
or from’’ certain points. 

The Commission rejected the interpretation that the restriction bars 
the handling of traffic moving beyond the points named in the restriction. 
The report notes that in the Marcell case, division 5 found that the to-or- 
from restriction in a regular-route authority limited the service to that 
which may be performed by an irregular-route carrier authorized to 
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operate between radial areas and did not restrict the carrier against 
tacking or interchange. 

Therefore respondent’s authority to serve Idaho Falls, restricted to 
traffic moving to or from Wyoming points, does not require that the 
traffic originate or terminate at Wyoming points, but it may inter- 
change traffic at Wyoming points where authorized or tack with its own 
authority for movement beyond Wyoming. 


Alternate Route Test 


In exceptional circumstances, an applicant for alternate-route au- 
thority need not show existing effective operations over the service 
route. MC-966, Sub 12, Capitol Truck Lines, Inc., Ext.—Alternate 
Route, decided October 20, 1961. 

Courier Exp., Inc., Ext.—Alternate Route, 62 M. C. C. 751, held 
that an applicant for an alternate route must usually show that it has 
been conducting substantial operations over its service routes. But in 
Hayes Freight Lines, Inc., Ext.—Ohio, 69 M. C. C. 205, and Gordons 
Transports, Inc., Ext.—Alternate Routes, 71 M. C. C. 93, it was found 
that authority could be granted in the absence of proof of existing 
operations over the service route where it could be established with 
assurance that the past service could have been performed with equal 
effectiveness competitively over the service route, if there had been no 
prior grant of alternate route authority. 

In the instant case it was evident that applicant could not compete 
effectively over its service route which was unsafe for operations in 
normal over-the-road equipment. It was evident that applicant could 
have provided service on the service route very similar to that being 
furnished over an alternate route if the service route had been main- 
tained in safe condition for use of ordinary linehaul equipment. Under 
these circumstances, division 1 made an exception to the Cowrier-Hayes- 
Gordons general rule and considered evidence of the alternate-route 
operations in determining whether applicant met the test for alternate 
route authority. 


Commodity Description 


In MC-83539, Sub 26, C & H Transportation Co., Inc., Clarification 
of Authority, decided October 13, 1961, division 1 included a concise but 
illuminating discussion of the Commission’s method of identifying com- 
modities to be transported and the incidental interpretation of those 
commodity descriptions. The three methods of describing commodities 
to be transported are by specific name, by reference to their intended 
use, and by generic or class terms. 

The three methods of identifying commodities have different pur- 
poses and thus require different approaches in interpretation. Thus, the 
‘intended use’’ description is used to authorize the carrier to offer a 
consignee a complete service for the transportation of all commodities 
required in the furtherance of the consignee’s business enterprise. It 
is a ‘‘consignee-oriented’’ description. The interpretation of such an 
authority would be approached differently from the interpretation of 
the other types of descriptions. 
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JATO Units 


The question in MC-89778, Sub 72, Baggett Transp. Co. Ext.— 
Redstone Arsenal, decided September 25, 1961, was the type of operating 
authority required to transport JATO units—cylinders weighing 8,000 
pounds, of which approximately 84 percent by weight is constituted by 
the propellant charge, a Class B explosive. 

Division 1 followed MC-4405, Sub 333, Dealers Transit, Inc., Ext.— 
Missiles, decided June 23, 1961 (noted 28 ICC Pract J 1263), in finding 
the units are not aircraft parts. Even though the unit is largely con- 
stituted of a solid propellant which is designated a Class B explosive, 
the division refused to find that it was necessary to grant explosives 
authority as such to provide for its movement. Because it is designed 
to furnish controlled propulsion rather than an explosion, the unit is 
more appropriately classed as a ‘‘missile part’’ than as an ‘‘explosive,’’ 
even though explosives as such constitute a basic element of the unit and 
even though the rules governing the transportation of explosives must 
be observed. 

Since the units require the use of special equipment and handling 
for loading and unloading, they can be transported by heavy haulers 
whose certificates are not restricted against the transportation of danger- 
ous explosives. 


Notes 
Verified statements, particularly when they deal in generalities and 


are phrased in more or less identical conclusory words are not as per- 
Suasive as the detailed, extemporaneous testimony of public witness 
(MC-1800, Sub 24, A. B. & W. Transit Co., Ext.—Dulles Int’l. Airport, 
10-19-61) . . . gas pipeline condensate or ‘‘drip gas’’ is petroleum rather 
than a petroleum product (MC-50002, Sub 33, Bridge Ext—Gas Pipe 
Line Condensate—Colo. to Kansas, 10-12-61) . . . the term ‘‘commodities 


»? 


requiring refrigeration’’ is both ambiguous and difficult to apply (fol- 
lowing Houff Transfer, 78 M. C. C. 145) and the requirement that com- 
modities be ‘‘refrigerated’’ is meaningless. Protestants’ interest pro- 
tected by requirement that commodities be transported in vehicles equip- 
ped with mechanical refrigeration (MC-107515, Sub 270, Refrigerated 
Transport Co., Inc., Ext.—Foodstuffs, 10-5-61) . . . exhibits showing 
estimated linehaul costs and based on traffic study made by operating 
personnel of carrier, admissible over ‘‘hearsay’’ objection where study, 
though not personally conducted by traffic witness, was undertaken at 
his direction and under his supervision, in ‘‘the line of official duty or 
employment’’ (I & S M-14503, Grownd Wood Boards, Sheets—Bemidji, 
Minn., to Chicago, 10-17-61) . . . irregular route carriers may not main- 
tain an intermediate-point rule (I & S M-14775, Intermediate Point 
Rule—Between Points in IU., Ind., & Mich., 10-26-61, distinguishing No. 
33458, Basis for Rates to Unnamed Points—Middle Atlantic Terr., 
8-11-61) . . . evidence based questionnaires, surveys, and freight bill 
copies which were not available for examination, not refused admission 
but determined to be of ‘‘little value,’’ and not considered (I & S 
M-14562, Wearing Apparel—Penna. to New York, N. Y., Area, 10-25- 
_: ee 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Strict construction of exemptions is generally required. 
21120, Sub 1, Panther Cartage Co. Ext.—Air Frt., .... M. C. C. 
10-4-61, Commission. 


02.2 Interstate & Foreign Commerce 
02.28 Local Part of Through Movement 


02.23 At time shipments left origin it was contemplated by shipper, by 
consignee and by applicant that ultimate destination would be points in 
Nassau County, rather than applicant’s warehouse in Queens. Applicant 
operated beyond scope of its interstate certificate in transporting shipments 
from Queens to Westbury on assumption that movement after storage at 
Queens was intrastate. MC-114823, Sub 1, Paul Marckesano & Sons Co. Inc. 
Ext.—Brick, .... M. C. C. ...., 9-18-61, Div. 1. 

02.23 Green coffee is imported through considered ports. It is either 
roasted at port and then shipped to various destination points, or it is 
shipped directly to certain inland points where it is roasted. Coffee roasted 
at ports, hereinafter called roasted coffee, when shipped by rail under transit 
arrangement, is interstate traffic; when shipped by motor carrier in absence 


of transit, it moves at intrastate rates. I & S 7534, Roasted Coffee & Coffee 
Extract, Texas Gulf Ports to Texas, ....I.C. C. ...., 9-28-61, Div. 2. 


04. Exempt Operations 


04.1 Incident to Air Transport 


04.10 Generally 


04.10 In view of facts that an air freight forwarder is, in effect, an 
indirect air carrier and has so been defined and classified by C. A. B., and 
that linehaul portion of movement of freight has been performed by an air 
carrier, freight is “air freight’? whether tendered to motor carrier by direct 
air carrier or by air freight forwarder. 


Where, as here, proposed interairport motor service between Cleveland, 
on one hand and, on other, Akron, Columbus and Dayton airports is not to 
be conducted on regular basis but is to be limited to occasional emergency 
shipments transported at Emery’s expense and arising from inability of line- 
haul air carrier to accept shipments for air transportation because of air- 
plane overloads or adverse weather conditions, such service, when substituted 
for air service, falls within purview of partial exemption provided by sec. 
203(b) (7a) of Act. 73 M. C. C. 677 and 48 M. C. C. 310. MC-21120, Sub 1, 
Panther Cartage Co. Ext.—Air Frt., .... M. C. C. ...., 10-4-61, Commis- 
sion. 


04.11 Within Terminal Area 


04.11 If motor operations are confined solely to collection, transfer or 
delivery services between terminal area points and airport city named in air 
freight forwarder’s tariff such operations will be considered to be legitimate 
collection, delivery and transfer services, if such pickup and delivery points 
are not beyond limits of terminal area established by air carrier which per- 
forms air portion of linehaul transportation. 61 M. C. C. 587. Conversely, 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Cases to be printed can be 
found in the advance sheets of the I. C. C. decisions by reference to the decision 
dates shown. 
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if motor operations extend beyond limits of terminal area established by air 
carrier which performs air portion of linehaul transportation, such opera- 
tions will be considered to be linehaul motor operations even though con- 
ducted to points named in air freight forwarders’ tariff. Partial exemption 
of sec. 203(b)(7a) speaks of transportation by motor vehicle when inci- 
dental to transportation by ‘“‘aircraft,”’ rather than by “air carriers.’’ MO- 
21120, Sub 1, Panther Cartage Co. Ext.—Air Frt., .... M. C. C. ...., 
10-4-61, Commission. 


04.3 Casual, Reciprocal & Occasional 
04.30 Generally 


04.30 Section 203(b)(9) of Act applies only to person not engaged in 
transportation by motor vehicle as regular occupation or business. Since 
respondent admittedly engages therein on regular basis, exemption cannot 
apply to such operation. MO-C-2556, Morris Studna Investigation of Opera- 
tions, .... M.C.C. ...., 10-10-61, Div. 1. 


04.5 Terminal Area Operations 
04.52 Motor 


04.52 Those promoting terminal construction are interested only in ex- 
peditious interchange of traffic and express no interest in local movements. 
Statutory (sec. 203(b)(8) of Act) exemption should not be removed without 
more positive showing, absent here, that such action is required by National 
Transportation Policy. Partial removal of exemption would, in fact, defeat 
purpose of enlarging zone, since concomitant enlargement of terminal areas 
of carriers is achieved only to extent that local operations may still be car- 
ried on under exemption. 53 M. C. C. 451 distinguished. MC-C-3, Chicago, 
Ill. Com. Zone (Ext.—Bridgeview & Hickory Hills, Ill.), .... M.C.C....., 
9-18-61, Div. 1. 


04.52 Exemption of sec. 202(c) of Act extends to bona fide “transfer, 
collection and delivery service’’ performed within terminal area of point 
served by, among others, a motor carrier subject to part II of Act. Although 
passenger carriers are not excluded from benefits of sec. 202(c), terminal 
area pickup and delivery service is not ordinarily a concomitant feature of 
passenger carrier’s operating practice, especially insofar as transportation 
of passengers rather than package express is concerned. MC-93059, Sub 8, 
C. E. Rose Ext.—Cheshire, Conn., .... M. C. C. , 9-15-61, Div. 1. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 Matters complained of embrace rate structures, rules, regula- 
tions and practices subject to jurisdiction of N. Car. Public Utilities Com- 
mission as to intrastate traffic and to jurisdiction of Commission as to inter- 
state traffic. No. 38249, High Point Chamber of Commerce v. Southern Ry. 
is 200 Bee , 9-28-61, Div. 2. 


05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 Considering nature and various types of commodities described 
in applicant’s permits, territory in which its operations are being conducted, 
number of shippers it serves, lack of specialization required by nature of 
businesses of shippers involved, degree of similarity of services applicant per- 
forms with those performed by common carriers of similar commodities, its 
holding out to public generally, and its method of operation, it is clear that 
operations conducted are those of common carrier and not those of contract 
carrier. Compare 82 M. C. C. 777. MO-177381, Sub 7, Keal Driveway Co. 
Conversion Proceeding, .... M. C. C. , 8-31-61, Div. 1. 
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05.10 At outset, although applicant is willing to operate as contract 
carrier, it ultimately would serve general public rather than Emery and its 
proposed operations, therefore, would be those of common carrier. Compare 
42 M. C. C. 547. MC-21120, Sub 1, Panther Cartage Co. Ext.—Air Frt., 
~e-. M.C.C. ...., 10-4-61, Commission. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicant proposes to devote his equipment and operations 
exclusively to service of single shipper. Clearly proposed service is that of 
contract carrier by motor vehicle as defined in sec. 203(a)(15) of Act. 
MC-119229, Charles Orlando Cont. Car. App., 9-29-61, Div. 1. 


05.20 Service proposed by applicant, under which it will dedicate its 
motor vehicle equipment to exclusive use of supporting shipper under con- 
tinuing contract is that of contract carrier as defined in sec. 203(a)(15) of 
Act as amended. MO-119346, Red Crest Exp. Inc. Cont. Car. App., 9-27-61, 
Div. 1. 


05.20 Proposed service is clearly within definition of contract carriage 
as set forth in sec. 203(a)(15) of Act inasmuch as applicant proposes to 
serve single shipper and to assign his equipment to exclusive use of that 
shipper. MC-116609, Sub 1, Ernest Trenter, Jr. Cont. Car. App., 9-22-61, 
pet. i. 


05.22 Assigned Equipment 


05.22 Proposed operation is one of contract carriage inasmuch as ap- 
Plicant will furnish transportation services through assignment of motor 
vehicles for continuing period of exclusive use of supporting shipper. Dedi- 
cation of equipment is not destroyed by applicant’s contemplated use of its 
equipment for backhauling exempt commodities. MC-117584, Sub 1, CGW 
Trucking Co. Inc. Ext.—Chemical Fertilizers, 9-18-61, Div. 1. 


05.22 Dedicated equipment would be constantly available even though 
used southbound in exempt transportation. Therefore, such dedication 
under continuing contract makes proposed service one of contract carriage. 
MO-123305, H. D. Pitzer Cont. Car. App., .... M.C.C. ...., 9-14-61, Div. 1. 


05.23 Number of Patrons 


05.23 Proposed service is designed to meet distinct needs of Weyer- 
haeuser and is that of contract carrier by motor vehicle as defined in sec. 
203(a)(15) of Act. Further bolstering this conclusion is recognition of fact 
that similar service applicant performs for Weyerhaeuser from Three Rivers 
and White Pigeon has been found to be contract carriage. MC-108453, Sub 
22, G & A Truck Line, Inc. Ext.—Middlebury, Ind., 9-27-61, Div. 1. 


05.23 Applicant now holds authority to transport malt beverages for 
single shipper and he here proposes to transport same commodity for one 
additional shipper. He will load and unload his vehicles at shipper’s place 
of business during nonbusiness hours and will be furnished with key to 
premises. Thus it appears that he serves but limited number of persons, 
that service proposed is designed to meet distinct needs of supporting ship- 
per, and that applicant’s service will be that of contract carrier as defined 
in sec. 203(a)(15) of Act. MO-119762, Sub 1, J. O. Kimberlain Ext.— 
Kenosha (Wis.), 10-10-61, Div. 1. 


05.3 Forwarders 


05.30 Generally 

05.30 Civil Aeronautics Board early defined and classified air freight 
forwarders as indirect air carriers. Air Freight Case, 9 C. A. B. 473 and 
14 CFR 296.2(a). MC-21120, Sub 1, Panther Cartage Co. Ext.—Air Frt., 
.... M. C. C. ...., 10-4-61, Commission. 
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05.9 Private Carriers 


05.90 Generally 


05.90 In determining whether operations were for-hire transporta- 
tion, Commission has applied primary business test. MC-117119, Sub 2, 
Willis Shaw Frozen Exp. Inc. Com. Car. Grandfather App., 9-27-61, Div. 1. 


05.90 Whether transportation is private or for-hire carriage within 
meaning of Act must be determined on basis of transporter’s primary busi- 
ness. It is unlawful for any person to transport property by motor vehicle, 
in interstate or foreign commerce, unless there is in force with respect to 
such transportation a certificate or permit issued by Commission, or unless, 
as provided in sec. 203(c) of Act, such transportation is “within scope, and 
in furtherance, of a primary business enterprise (other than transportation) 
of such person.” Congress, in adopting so-called primary business test as 
part of Transportation Act of 1958, codified test previously followed by 
Commission and approved by courts. 51M. C. C. 65, 93 F. Supp. 517, 340 
U. 8S. 925. 


Question is not what primary business of respondent was in 1953 but 
what it is today. Nor is it important that expansion of scope of respondent’s 
primary business was motivated to some extent by its desire to operate its 
motor vehicles with maximum efficiency. Prudent and efficient operation is 
not determinative of carrier status. See 53 M. C. C. 327, 334. 


Statute in referring to ‘‘a primary business’ rather than ‘‘the primary 
business”’ recognizes that bona fide private carrier may be engaged in diver- 
sified lines of industrial or commercial activity. All that is required by sec. 
203(c) is that noncarrier enterprise or enterprises be primary to any related 
transportation activity and that such related activity be in furtherance of 
primary activity or activities. 


Record will not support a conclusion that Grain Company’s dealings in 
sugar have been inspired or influenced by any desire to maximize return 
load factor of its trucks. 81 M. C. C. 337 is not controlling here. MC- 
C-2432, Smith Grain Co. Inc.—Investigation of Operations, .... M. C. C. 
covey OULOSE, Der. 1. 


05.90 Basis upon which Commission and courts have distinguished 
private from for-hire carriage has been “primary business test,’’ as codified 
in sec. 203(c) of Act. While Commission has considered from time to time 
numerous factors helpful in deciding whether motor carrier operations are 
conducted for purpose of profiting therefrom or are incidental to, and in 
furtherance of, noncarrier business, each case must be determined on its 
particular facts. 42 M. C. C. 193, 206. Operations under respondent’s Plan 
1 found to be those of private carrier in furtherance of his primary business 
as wholesaler of automobiles. Rationale underlying decision is that under 
such plan respondent transported autos purchased at Kansas City in his own 
name to points in Calif. for sale at regularly scheduled auctions as integral 
part of his wholesale business. 


Interstate movement of automobiles by respondent for other dealers 
under Plan 2 not only adds nothing to his primary business as automobile 
wholesaler but, rather, in competitive sense, conflicts therewith. Fact that 
activities under Plans 1 and 2 are similar in many respects does not make 
latter operation in furtherance of former; and whether one or other plan 
involves greater or lesser percentage of respondent’s total transportation is 
not controlling. Therefore, two plans must be treated as distinct operations. 
MC-C-2556, Morris Studna Investigation of Operations, .... 
10-10-61, Div. 1. 


05.93 Goods Purchased & Sold 


05.93 In view of efforts of buy-and-sell operators to camouflage un- 
authorized transportation with forms of bona fide private carriage, each case 
must necessarily be determined upon its own particular facts. Moreover, 
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problem in these cases “is pre-eminently one that should be solved not by 
theoretical abstractions or by excursions into juristic semantics but rather by 
practical common sense.” 93 F. Supp. 517, 525. In distinguishing between 
bona fide private carriers and their impersonators, Commission has been 
aided by certain common-sense indicia. In 82 M. C. C. 661, 655, Commis- 
sion, div. 1, summarized principal indicia. 


Even if cost of sugar at points of origin and selling price at destination 
varied in direct proportion to distance transported, finding of for-hire car- 
riage could not be predicated on that fact alone. 42 M. C. C. 193. 


Record clearly shows that respondent’s primary economic function in 
sugar transactions arranged by broker is to provide transportation for broker 
or for broker’s customer. If respondent had no motor vehicle equipment, 
brokers concerned would have little or no reason to make respondent a 
party to previously consummated or previously arranged contracts of sale. 
Cease and desist order entered. MC-C-2482, Smith Grain Co. Inc.—Investi- 
gation of Operations, .... M. C. C. ...., 9-19-61, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.1 Rulemaking 
11.10 Statements of Policy 


11.10 While provisions of sec. 216 are usually enforced by orders 
entered, after opportunity for hearing, under sec. 216(e) requiring par- 
ticular carrier or carriers to cease and desist from discriminatory or preju- 
dicial practices in which they are found to have beeen engaged, such proced- 
ure does not represent an exclusive remedy for enforcement of prohibitions 
contained in that sec. Commission has, in fact, exercised its rulemaking 
power in this area. See 17 M. C. C. 467, 47 M. C. C. 119, 53 M. C. C. 
177, 71 M. C. C. 118. Power to enforce provisions of part II of Act 
by promulgation of general rules or regulations is also conferred by sec. 
204(a)(6). Nature and scope of rulemaking power there set forth were 
delineated by Supreme Court in 344 U. S. 298, 311 (1953), where it was 
held that Commission’s power under sec. 204(b)(6) is “coterminous with 
scope of agency regulation” and “must extend to ‘transportation of pas- 
sengers and property by motor vehicle engaged in interstate or foreign 
commerce and to procurement of and provision of facilities for such trans- 
portation,’ regulation of which is vested in Commission by § 202(a).” 
MC-C-3358, Discrimination in Operations of Interstate Mtr. Carriers of Pas- 
sengers, .... M. C. C. ...., 9-22-61, Commission. 


13. Pleading 


13.4 Motions 
18.42 To Strike Irrelevant Matter in Pleading 


13.42 Protestant moves to strike certain matter appearing in reply 
statement filed by respondent on ground that it is hearsay and is immaterial 
and irrelevant to issues in this proceeding. Matter referred to relates to 
alleged illegal practices engaged in by members of Conference concerning 
rates not here concerned. Motion is sustained. I & S 7581, Freight, All 
Kinds, from Pa. to Middle Atlantic Points, ....1.C. C. ...., 9-27-61, Div. 2. 


13.7 Amendments 
13.70 Generally 


13.70 Although Baggett does not seek authority to transport acces- 
sories, it is clear that grant to that applicant limited to thrust units them- 
selves would not be sufficient to provide shipper with complete service re- 
quired. Grant will be broadened accordingly. This is minor change in 
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application; is clearly within Commission’s power, 322 U. S. 1; and will not 
require a republication of application. MOC-89778, Sub 72, Baggett Transp. 
Co, Ext.—Redstone Arsenal, .... M. C. C. ...., 9-25-61, Div. 1. 


13.70 Commission is not bound by any restriction or amendment which 
achieves results inconsistent with public interest and practicable and effective 
regulation. See 53 M. C. C. 255. MC-116254, Sub 6, Chem-Haulers, Inc. 
Ext.—Liquid Chlorine, 9-22-61, Div. 1. 


13.70 Agreements between parties concerning restrictive amendments 
are not binding upon Commission. Protestants who withdraw their oppo- 
sition because of examiner’s acceptance of some restrictive amendment do so 
at their peril. 78 M. C. C. 121, 64 M. C. C. 559. MO-114284, Sub 13, Fox- 
Smythe Transp. Co. Ext.—Peddle Service from Fremont, Nebr., .... M. C. C. 
.-«-, 10-9-61, Div. 1. 


13.72 At Hearing 


13.72 Proposed transportation of upholstered furniture and studio 
couches is restricted against ‘‘retail or consumer home deliveries.”’ A similar 
restriction prohibiting deliveries ‘‘to purchasers at retail’ was found ob- 
jectionable in 53 M. C. C. 255, 259. Although restriction at issue stems from 
amendment agreed upon by parties at hearing, Commission is not bound by 
any restriction or amendment which may achieve results inconsistent with 
public interest and practicable and effective regulation. Compare 64 M. C. C. 
559. Application granted without imposing considered restriction. MC- 
119229, Charles Orlando Cont. Car. App., 9-29-61, Div. 1. 


14. Process & Notice 


14.2. Upon Applications 


14.20 Generally 


14.20 Inasmuch as removal of restrictions on type of container en- 
larges scope of application beyond that published in Federal Register, mem- 
bers of public who relied upon notice as published may have interest which 
has been prejudiced by lack of proper notice. Commission shall, therefore, 
republish in Federal Register authority sought to transport liquid chlorine 
in containers from Evans City, Ala. to Counce, Tenn. Any person believing 
himself to have been prejudiced by grant here may file appropriate pleading 
within 30 days of such publication. MO-116254, Sub 6, Chem-Haulers, Inc. 
Ext.—Liquid Chlorine, 9-22-61, Div. 1. 


14.21 Defective 


14.21 Opposing carriers who were present at hearing do not appear to 
have been prejudiced by incomplete summary of application published in 
Federal Register, but other members of public who relied upon notice as 
published may have interest which has been prejudiced by lack of proper 
notice. Commission shall, therefore, republish in Federal Register authority 
sought to transport frozen fish at same time in same vehicle with frozen 
fruit, berries and vegetables as indicated in findings. Any prejudiced person 
may file appropriate pleading within 20 days of such publication. MC-117119, 
oa 2, Willis Shaw Frozen Exp. Inc. Com. Car. Grandfather App., 9-27-61, 

w. i. 


15. Parties 


15.2 Joinder, Substitution or Severance 
15.21 Substitution 


15.21 Substitution of applicant ordered. MC-1193818, Sub 1, Green- 
wood’s Garage, Inc. (Reentitled Greenwood Towing & Driveaway Service, 
Inc.) Com. Car. App., 10-31-61, Div. 1. 
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15.3 Vicarious Representatives 
15.382 Rate Bureau 


15.32 Respondents move to strike Motor Bureau’s statement of facts 
and argument on ground that it is a corporation representing unidentified 
motor carriers, in violation of Rule 1.7 of General Rules of Practice. Motor 
Bureau publishes rates on behalf of its member carriers and is entitled to 
complain against or protest rail rates within meaning of secs. 13(1) and 
15(7), no less than to protest rates of motor carriers under sec. 216(e), or 
of freight forwarders under sec. wer See 306 I. C. C. 579-580 and cases 
therein cited. Motion is denied. I & S a Roasted Coffee & Coffee 
Extract, Texas Gulf Ports to Texas, .... I. C. » 9-28-61, Div. 2. 


15.9 Default or Failure to hans 
15.97 Interveners 


15.97 Henry P. Crawford stated at commencement of proceeding that 
he was appearing in support of application, and Ford’s status as party is 
not negated by his later failure to cross-examine witnesses. MO-108875, 
Sub 11, L. L. Wade & Son, Inc. Ext.—lIowa, 9-15-61, Div. 1. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 Proceeding was begun to determine whether respondent was 
operating unlawfully either as common or contract carrier, as defined by Act; 
therefore, it is immaterial whether respondent has been serving single 
shipper or all shippers of automobiles desiring his service. MO-C-2556 
Morris Studna Investigation of Operations, .... M. C. C. , 10-10- 61, 
Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 These being initial rates, respondent does not have burden of 
proof. No. 88611, Citrus Pomace—Polk County, Fla. to Ga. Points, .... 
©. &. , 9-20-61, Div. 2. 


16.20 Rates are for new operations, those previously filed having been 
canceled by respondent under special permission before becoming effective. 
Thus, they are initial rates and statutory burden of proving their reason- 
ableness does not rest with respondents. No. 38547, Dicalcium Phosphate 
—Bonnie, Fla. to Various States, .... I. C. C. ...., 9-20-61, Div. 2. 


16.20 Respondent has burden of proof only with respect to proposed 
reduced rates. There is no requirement that it establish the lawfulness of 
assailed initial rates. I & S M-14276, Frozen Foods—Caribou, Maine to 
Midwestern Points, .... I. C. C. , 10-38-61, Div. 2. 


16.21 Complaints 


16.21 It is asserted that sec. 15(3) expressly places burden of proof 
on carrier responsible for cancellation of existing routes. However, pro- 
vision thus referred to deals only with schedules under suspension and 
investigation. Cancellations here concerned are not under suspension and 
thus burden of proof is on ee No. 33249, High Point Chamber 
of Commerce v. Southern Ry. Co., .... I. C. C. , 9-28-61, Div. 2. 


16.21 Burden of proof hone: vests upon complainant. No. 38514, H. A. 
Lott, Inc. v. Louisville & N. R. Co., .... I. C. C. » 9-25-61, Div. 2. 
16.23 I & S Proceedings 

16.23 Since rate was in effect at time investigation was instituted, 


burden of proof in showing that it is lawfui is not upon respondent. In 
absence of evidence by parties in interest showing that rate is unlawful, 





ee ee 


‘DECEMBER, 1961 381 





Commission must conclude “—) rate is 8 not st j to be in contravention of 
Act. I & 8S M-14525, Candy & Conf y—N. Y. & Pa. to Twin Cities, 
«ao @, , 10-2-61, Div. 2. 


16.23 meemetientn have burden of proving that resulting rates due 
to proposed change in grouping would be just and reasonable. 8 
M-14522, Huntingdon Valley, Pa.—Rate Group Amend., .... I. C. 

9-28-61, Div. 2. 


16.23 Under sec. 216(g) of Act, burden of proving changed rates to 
be just and reasonable is upon proponent thereof. Record here is devoid 
of any evidence to show that rate reductions proposed are required by com- 
petition, that rates proposed are calculated to produce greater revenue than 
is now obtained, or that such rates will be reasonably compensatory and not 
constitute unfair competitive practice. Thus, respondent has not sustained 
its burden of proof. I & S M-14871, Meats & PHP—Minn. to Md., D. OC. & 
Va, oes SE GS , 9-12-61, Div. 2. 


16.23 Under sec. 15(7) of Act, burden is on Long Island to show that 
proposal is just and reasonable. I & S 7452, Routing Restrictions—Long 
Island R. Co., .. I. C. C. ...., 9-26-61, Div. 2. 


16.3 Official Notice 





16.33 Public Records 


16.383 Data is on file with Commission in form of annual and quarterly 
reports, which these carriers are required to submit, and is available for 
inspection by any interested party. In view thereof, and of issues for reso- 
lution, it is Commission’s judgment that official notice should be taken of 
data contained in such reports. In so doing, and in consonance with pro- 
visions of sec. 7(d) of Administrative Procedure Act, effectiveness of order 
will be deferred for sufficient period to allow any party herein to petition 
for reopening of proceeding for further hearing for purpose of showing 
reasons, if any there be, why referred to data should not be considered. 
Compare 324 U. S. 548, 201 F. 2d 183, 63 M. C. C. 453, 469 and 85 M. C. C. 
447, 456. MO-F-7192, Adley Exp. Co.—Control—McFaddin Exp. Inc., .... 

5 , 9-21-61, Div. 3. 


16.84 Commission Proceedings 


16.34 Commission takes official notice of fact that on March 13, 1961, 
protestant filed application for common carrier authority to transport malt 
beverages and empty beverage containers between various points including 
those involved here. MC-119762, Sub 1, J. O. Kimberlain Ext.—Kenosha 
(Wis.), 10-10-61, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Statements of facts and argument by protestants were due not 
later than June 21, 1961. Sea-Land filed statement subsequent to that date 
and, in accordance with Rule 1.46(b) of General Rules of Practice, it may 
not be considered. I & S 7536, Cereal, Coffee, Tea, ay Related Articles 
—N. J. & Pa. to Texas, .... I. C. C. , 10-2-61, Div. 2. 


16.52 Questioned statement was aun by company spokesman and 
sworn to generally before notary public. This appears to constitute substan- 
tial compliance with General Practice Rule 1.50. Motion to strike is denied. 
1& . M-14151, Fatty Acid Esters—Memphis, Tenn. to Indianapolis, Ind., 

,o. & , 10-10-61, Div. 2. 


16.52 After sieiiaiiioas had filed its statement of facts and argument, 
protestant did same. No reply thereto was seasonably filed. Respondent 
filed petition for waiver of Rule 1.51 of General Rules of Practice and for 
leave to file reply. Only explanation for its failure to file reply on time 
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is that it was not familiar with rules. Inasmuch as parties before Commis- 
sion must be presumed to have familiarized themselves with rules of pro- 
cedure, no good reason has been shown for permitting late filing. Petition 
for leave to file late reply is therefore denied. 


Since truth of factual matter referred to above has not been attested 
to in manner required by sec. 1.50 of Commission’s Rules, it is of no pro- 
bative value and may not be considered. I & S M-14871, Meats & PHP— 
Minn. to Md., D. C. & Va., .... I. C. C. » 9-12-61, Div. 2. 


16.56 Evidence in Another Proceeding 


16.56 Motion consists of request to delete certain statements made 
in exceptions pertaining to evidence presented in another application pro- 
ceeding. Motion to strike all discussion of such evidence is well taken and 
no consideration will be given to matters not of record in this proceeding. 
MC-119229, Charles Orlando Cont. Car. App., 9-29-61, Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Complainant moves to strike, as hearsay, that part of defendants’ 
statement of fact which differentiates between consignor’s slag pits and its 
ore pits. Defendants’ witness had no personal knowledge of complainant’s 
facilities and motion is granted. No. 33514, H. A. Lott, Inc. v. Louisville 
Sa. Ce, .... 5, 6.:G. , 9-25-61, Div. 2. 


16.75 Protestants move ‘ strike as hearsay certain portions of re- 
spondents’ testimony submitted by two witnesses because it involved dis- 
cussion of business practices of a corporation by which witnesses are not 
employed. Testimony is general in nature and is based on information 
obtained in ordinary course of business. Motion is overruled. I & S M- 
14853, Market Basket Carts—Oklahoma City, Okla. to Ill. & Wis., 

» oc. S. 


, 9-20-61, Div. 2. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Objection and exception go to weight rather than admissibility 
of evidence referred to. Accordingly, they are overruled. I & S M-14151, 
Fatty Acid Esters—Memphis, Tenn. to Indianapolis, Ind., .... I. C. C. 
--.--, 10-10-61, Div. 2. 


17. Hearing 


17.3 Conduct of Hearing 
17.86 Conduct of Practitioners 


17.36 Prairie du Chien urges that, if on this record Commission con- 
cludes that certificate may be issued, a rehearing should be held, alleging 
misconduct by examiner during course of hearing and that he exhibited 
prejudice toward certain of protestants’ witnesses which prevented fair con- 
sideration of issues. These charges are newly raised on exceptions. No 
suggestion of misconduct was advanced by city at hearing or in its brief 
filed some 5 weeks afterward. Any misconduct on part of employees of 
Commission should be brought to immediate attention of Commission, even 
during course of a hearing. Such matters should not be delayed until after 
issuance of an examiner’s report and recommended order. A contention 
of this kind first advanced after service of recommended order and report 
unfavorable to protestant’s position is entitled to little, if any, weight. 
Record has been carefully examined but no instances of improprieties, as 
alleged, from which inference could be drawn that all parties were not 
accorded fair hearing, are present. F. D. 21087, Chicago, M., St. P. & 
Pac. R. Co.—Abandonment bet. Prairie du Chien, Wis. & Marquette, Iowa, 
veue oe , 9-13-61, Div. 3. 
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17.4 Reception of Evidence 


17.40 Generally 


17.40 Affidavit appended to petition for reconsideration purports to 
show volume of traffic which has moved from shipper’s new plant to proposed 
destinations during period following hearing. Counsel for applicant recog- 
nizes that matter contained therein is dehors record; therefore it will not 
o ig considered. MC-119346, Red Crest Exp. Inc. Cont. Car. App., 
9-27-61, Div. 1. 


17.42 Objection 


17.42 Statements protestants request be stricken are generally argu- 
mentative in nature and content and need not be stricken. MC-108375, 
Sub 11, L. L. Wade & Son, Inc. Ext.—Iowa, 9-15-61, Div. 1. 


17.49 Waiver of Objections 


17.49 In view of its apparent lack of interest in that proceeding prior 
to and at time of hearing, Glenn was not prejudiced by consolidation of 
these matters or by applicant’s failure to treat it as a party to petition 
proceeding and to serve it with copies of verified statements filed in that 
proceeding. MO-14781, Sub 2, Sam Gottry Carting Co. Inc. Ext.—Heavy 
Hauling, .... M.C.C. ...., 9-8-61, Div. 1. 


18. Decisions 


18.3 Exceptions 
18.81 Who May File 


18.31 Although Glenn technically is not party of record in petition 
proceeding, in view of examiner’s consolidated findings, Glenn’s exceptions 
necessarily must be considered in disposing of both proceedings. MC-14781, 
Sub 2, Sam Gottry Carting Co. Inc. Ext.—Heavy Hauling, .... M.C.C....., 
9-8-61, Div. 1. 


18.32 Form & Content 


18.32 Commission found no difficulty in following arguments contained 
in exceptions, and they will be considered, although action is not to be con- 
strued as controlling in future. Observance of General Practice Rule 196(a) 
is regarded as essential to good practice. See 70 M.C. C. 169. MOC-F-7508, 
Gate City Transport Co.—Control—Square Deal Cartage Co., .... M. C. C. 
«+++, 9-20-61, Div. 3. 


18.32 Protestant’s exceptions generally comply with requirements of 
Rule 1.96 of Rules of Practice since they are fairly specific and are stated 
and numbered separately. Accordingly, such exceptions are acceptable and 
will be considered. MC-33641, Sub 46, Interstate Mtr. Lines, Inc. Ext.— 
Salina, Utah & Empire, Colo., 9-28-61, Div. 1. 


18.35 Defective 


18.35 Although Northeastern’s exceptions do not strictly comply with 
all provisions of sec. 1.96(a), they plainiy indicate basis of exceptant’s 
objections to examiner’s recommendation. MO-119229, Charles Orlando 
Cont. Car. App., 9-29-61, Div. 1. 


18.4 Final 
18.44 Res Judicata 


18.44 Court held that there was substantial evidence in record to 
support Commission’s determination. Issues here are quite different. More- 
over, on different record, with new evidence having been submitted by 
parties, fact that court affirmed Commission in 185 F. Supp. 390 does not 
predetermine issues here. MC-504, Sub 24, Harper Mtr. Lines, Inc. Ext.— 
Wearing Apparel, .... M.C. C. ...., 9-11-61, Div. 1. 
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18.5 Reconsideration 
18.57 Reopening 


18.57 Insufficient justification has been presented for granting further 
hearing herein. Garrett’s fears stem from recent inauguration of an inter- 
state service by Okanogan Valley under proviso, and competitive impact such 
operations in combination with Helphrey might have in areas. However, 
there is no real assurance at this time that such proviso operations will be 
permitted to continue and, even if they are, adequate provisions are con- 
tained in Act for seeking modification in restriction which Commission might 
impose. Petition denied. MC-F-7152, Garrett Freightlines, Inc.—Control & 
Merger—Inland Mtr. Frt. & Pac. Hwy. Transport, Inc., .... M. 

9-25-61, Commission. 


18.57 Subsequent to receipt of their reply exceptions, applicants, on 
June 23, 1961, filed petition requesting reopening of proceeding for purpose 
of receiving in evidence a revised contract reducing purchase price, and 
certain later financial data. Bureau in its reply did not object to supple- 
mentation and documents accordingly will be accepted as part of record. 
MC-F-7508, Gate City Transport Co.—Control—Square Deal Cartage 

; , 9-20-61, Div. 1. 


2. FRANCHISES 


9 


20. Generally 
20.0 jurisdiction 


20.04 Forwarders 


20.04 Any person performing functions of freight forwarder, which 
Emery does, and which uses service of motor carrier for transportation 
requiring authority from Commission, is subject to provisions of part IV 
of Act. Commission’s records fail to disclose that Emery holds permit 
authorizing operation as freight forwarder or that it has ever applied for 
such authority. It is admonished that any employment of motor carrier 
service beyond terminal areas of airlines which perform linehaul portion of 
shipments moving under Emery’s bills of lading is unlawful unless it obtains 
authority from Commission to operate as freight forwarder. See 402(a) (5) 
and a of Act. MC-21120, Sub 1, Panther Cartage Co. Ext.—Air Frt. 

. o> ©. , 10-4-61, Commission. 


20.08 Restriction Upon Service 


20.08 Restriction in grant of authority to L.T.L. quantities as pro- 
posed by protestants would be administratively undesirable since weight and 
volume restrictions basically are inconsistent with required holding out of 
common carriers to serve public generally. In absence of compelling reasons 
therefor, Commission will not impose restriction limiting applicant to use 
of refrigerator vehicles in these operations. MC-107107, Sub 167, Alterman 
Transport Lines, Inc. Ext.—Foods, 10-11-61, Div. 1. 


20.08 Neither plant site restrictions nor restrictions against tacking 
should be imposed on grants of authority to motor common carriers in 
absence of unusual circumstances which do not appear to be present here. 
MC-112020, Sub 99, Commercial Oil Transport, Inc. Ext.—Vegetable Oil, 
10-9-61, Div. 1. 

20.08 While term “peddle service’ has been used by rail and motor 
carriers for extended period to indicate, as here, delivery of packinghouse 
products moving in truckloads from origin point to multiple consignees at 
multiple destination points, no precise definition as to number of delivery 
stops, maximum weight shipment allowed to be delivered to one consignee, 
or other aspects of such service has been formulated. In view of imprecise 
meaning of term, ‘‘peddle service,” and resultant difficulty of enforcing 
proposed restriction, Commission does not favor its imposition. MC-114284, 
Sub 13, Fox-Smythe Transp. Co. Ext.—Peddle Service from Fremont, Nebr., 
aes i oe , 10-9-61, Div. 1. 
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20.08 Except for good cause shown, Commission is reluctant to en- 
cumber grant of operating authority with restrictions which are likely to 
create problems of enforcement. Where, as here, restrictions apparently 
serve no useful purpose and in fact might hamper applicant’s efforts to 
render complete service needed, Commission will not impose them. MC- 
108458, Sub 22, G & A Truck Line, Inc. Ext.—Middlebury, Ind., 9-27-61, 
Div. 1. 


20.09 Restriction Upon Equipment 


20.09 Commission does not favor imposition of restrictions as to kind 
of container and mounting or to flatbed trailers. Moreover, such modified 
vehicle does not constitute specialized equipment. 53 M. C. C. 277. MC- 
116254, Sub 6, Chem-Haulers, Inc. Ext.—Liquid Chlorine, 9-22-61, Div. 1. 

20.09 Although applicant applied for authority to transport frozen 
foods ‘‘in vehicles equipped with mechanical refrigeration,’’ Commission does 
not believe that this limitation is necessary. Commodity description itself 
dictates type of equipment required. However, if it becomes feasible to 
transport frozen foods in vehicles not equipped with mechanical equipment, 
applicant should not be required to return to Commission for additional 
authority. In reaching this conclusion it is recognized that an equipment 
limitation is sometimes utilized for purpose of resolving ambiguities in 
commodity descriptions. 64 M.C.C. 559. Here, however, no such ambiguity 
exists. MO-115841, Sub 79, Colonial Refrigerated Transp. Inc. Ext.— 
Western Tenn. Origins, .... M. C. C. ...., 9-19-61, Div. 1. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 Expiration date extended. MO-105632, Sub 16, Central of Ga. 
Mtr. Transport Co., 9-25-61, Op. Rights Bd. No. 1. 
To Same Effect: 


MC-42487, Subs 304, 310, Consolidated Freightways Corp. of Del., 
10-6-61, Op. Rights Bd. No. 1. 


MOC-14978, Sub 3, John Grass Co., 9-25-61, Op. Rights Bd. No. 1. 
MC-55236, Sub 29, Olson Transp. Co., 9-25-61, Op. Rights Bd. No. 1. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Authority sought by Brooks duplicates, in part, authority sought 
by Reed. Volume of traffic moving from and to points in this portion of 
sought territory is not sufficient to warrant grant of authority to both appli- 
cants. Although Reed filed its application prior to Brooks, that fact is not 
decisive. As noted, Brooks already serves this territory from shipper’s 
Akron plant but Reed does not. Brooks should be selected to handle con- 
sidered traffic in duplicative territory proposed in applications. MC-114614, 
Sub 10, T. T. Brooks Trucking Co. Inc. Ext.—B. F. Goodrich Plant Site, 
9-25-61, Div. 1. 

20.30 There is no rail nor motor tank carrier service available from 
new pipeline outlets to points in considered destination States, except limited 
service now authorized to be performed by West from Las Vegas to points 
in Calif. and Nevada within 50 miles of Nipton. Under such circumstances, 
in determining which of number of applicants should receive grants of 
authority, it has long been practice of Commission, other things being equal, 
to give preference to those carriers now serving requested destination area 
from other origins, particularly in those instances where projected shift 
in source of supply is likely to result in substantial diminution of traffic 
now handled by such carriers. Compare 64 M. C. C. 812, 69 M. C. C. 667. 
This, of course, in no way invalidates rule formulated in 61 M. C. C. 748. 
rrwwrpe * Sub 90, Cantlay & Tanzola, Inc. Ext.—Las Vegas & Barstow, 
10-9-61, = 
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20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Term “bona fide operations’ was not intended to be rigidly 
defined. Application of term necessarily depends to some extent upon nature 
of traffic handled and carrier’s pattern of operations with reference to 
economic and regional areas served. 


Upon re-examination of present record, evidence as a whole demon- 
strates Statewide pattern of service and establishes right of applicant to 
continue operations in transportation of bananas from New Orleans and 
Mobile to points in Ill. MC-41404, Sub 17, Argo-Collier Truck Lines Corp. 
Com. Car. Grandfather App., 9-14-61, Div. 1. 


20.40 Section 7(c) of Transportation Act of 1958 provides for issu- 
ance of certificate to common carrier which was in bona fide operation on 
and since May 1, 1958, in transportation of certain commodities transpor- 
tation of which was formerly exempt from economic regulation. Purpose of 
this clause is to place applicant in substantial parity with his position on 
critical date. MC-118144, L. C. Busbee Com. Car. Grandfather App., 9-13-61, 
Div. 1. 


20.40 In order to qualify for grandfather operating rights under sec. 
7(c) of Transportation Act of 1958, applicant must demonstrate that it has 
been engaged in bona fide operation in transportation of commodities for 
which authority is sought. MC-107515, Sub 301, Refrigerated Transport 
Co. Inc. Com. Car. Grandfather App., 10-3-61, Div. 1. 


20.40 Commission considered all shipments moving on or after Janu- 
ary 1, 1957 but none prior thereto as those were too remote from statutory 
date. See 83 M. C. C. 411. MOC-117119, Sub 2, Willis Shaw Frozen Exp. 
Inc. Com. Car. Grandfather App., 9-27-61, Div. 1. 


20.41 Existence of Evidence 


20.41 Documentary and oral evidence, considered together, shows 
definite pattern of service to numerous points on and continuously since 
May 1, 1958. Applicant has statutory right to continue serving these points 
in transportation of bananas. MOC-118144, L. C. Busbee Com. Car. Grand- 
father App., 9-13-61, Div. 1. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 Dufford held himself out to perform and did perform a heavy 
hauling service without regard to commodity tendered. In 72 M. C. C. 281 
and in 52 M. C. C. 391, 61 M. C. C. 783 and 68 M. C. C. 269, it was found 
that commodity description, “heavy machinery,’ as used in grandfather 
certificates, should be modified in circumstances comparable to those pre- 
sented here to more accurately describe operations actually conducted on 
critical date. Terms “‘heavy machinery, new” and ‘“‘used heavy machinery” 
as used in petitioner’s certificate MC-2567 dated February 26, 1954, do not 
accurately describe those commodities for which grandfather authority 
should have been granted, and certificate should be modified accordingly. 
MC-2567, Belbey Transfer Co.—Petition for Modification of Ctfe., 9-29-61, 
Div. 1. 


20.54 Evidence presented here is sufficient to indicate that, like 
carriers involved in 72 M. C. C. 281, 61 M. C. C. 783 and 68 M. C. C. 269, 
applicant was, at time of passage of Motor Carrier Act of 1935, providing 
motor service in transportation of variety of heavy and bulky articles and 
not of machinery only. Evidence adduced in its grandfather proceeding 
indicates that it had transported granite monuments, cut stone, optical 
equipment, pumps, stokers and erection equipment. More recently, it has 
transported such items as steel tanks, vaults, statues, boats and transformers. 
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Insofar as applicant’s existing certificate authorizes transportation of ma- 
chinery requiring special equipment and handling, it should be reformed 
to authorize transportation of commodities, transportation of which, because 
of size or weight, requires use of special equipment and of related machinery 
parts and related contractors’ materials and supplies when their transpor- 
tation is incidental to transportation of commodities which, by reason of 
size or weight, require use of special equipment. This is essentially com- 
modity description approved specifically in Descriptions case and will 
authorize applicant to perform general heavy hauling and rigging service 
as it has in past. MO-14781, Sub 2, Sam Gottry Carting Co. Inc. Ext.— 
Heavy Hauling, .... M. C. C. ...., 9-8-61, Div. 1 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Together with other authority held by applicants, no authority 
granted herein shall be construed to confer more than one operating right. 
MC-89778, Sub 72, Baggett Transp. Co. Ext.—Redstone Arsenal, > 
M. C. C. ...., 9-26-61, Div. 1. 


21.02 Authority authorized herein and any held by applicant dupli- 
cative thereof will be considered as constituting only one operating right. 
MC-115841, Sub 79, Colonial Refrigerated Transp. Inc. Ext.—Western Tenn. 
CHU, 3 ce Be Ue Ge ccccy SRE Ee, Det. 4 

To Same Effect: 

MC-112020, Sub 99, Commercial Oil Transport, Inc. Ext.—Vegetable Oil, 
10-9-61, Div. 1. 

21.02 Because applicant’s permits contain instances of partial dupli- 
cation, findings herein shall not be construed as authorizing more than 
single operating right. MC-17731, Sub 7, Keal Driveaway Co. Conversion 
Proceeding, .... M. C.C. ...., 8-31-61, Div. 1. 


21.02 Grant of authority herein will be made subject to usual condition 
against duplicating authority or severance of any duplicating authority herein 
by sale or otherwise. MC-31024, Sub 26, Neptune Stor. Inc. (Now Retitled 
Neptune World-Wide Moving, Inc.) Ext.—X-Ray Machines, .... M. C. C. 

, 10-4-61, Div. 1. 

21.02 Authority herein authorized to extent that it duplicates any 
heretofore granted to applicant shall not be construed as conferring more 
than one operating right. MC-107515, Sub 270, Refrigerated Transport Co. 
Inc. Ext.—Foodstuffs, .... M. C. C. ...., 10-5-61, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Where applicant, who conducted private carriage operations in 
furtherance of his primary business in one direction, sought authority to 
perform for-hire transportation in opposite direction, Commission has held 
that applicant’s private carrier operations bar grant of authority. 7 M.C. C. 
369. Commission has recognized that private carriers are able to avoid 
some of expenses incurred by authorized carriers but that private carriers 
often suffer disadvantage of one-way movements. It necessarily follows that 
if private carrier is able to overcome this disadvantage by operating as 
for-hire carrier in one direction, advantages which it enjoys as private 
carrier will enable it to compete on better than even terms with for-hire 
carriers, common or contract. 82 M. C. C. 253. 

Conduct of both private and contract carrier operations, as here pro- 
posed by applicant, will not be consistent with public interest and National 
bee a ey Policy. wg agg | Sub 5, Derrico Co. Inc. Cont. Car. App., 

M. C. C. ...., 9-21-61, Div. 
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21.22 Common & Contract 


21.22 In view of different commodities involved herein, proposed 
operation would not be competitive with contract carrier operation since 
different class of shippers would be served. Accordingly, dual operations 
will be consistent with public interest and National Transportation Policy. 
Tee 270, }. OF “ Transport Co. Inc. Ext.—Foodstuffs, 
ocos Mes Ge GO. cca cg BOMEEE, Bete Le 


21.4 Joinder of Authority 
21.42 Restrictions 


21.42 It is not Commission’s policy to impose no-tacking restrictions 
on grants of common-carrier authority in absence, as here, of compelling 
reasons therefor. MO-50002, Sub 33, T. C. & H. W. Bridge Ext.—Gas Pipe 
Line Condensate—Colo. to Kans., .... M.C. C. ...., 10-12-61, Div. 1. 


21.42 It does not appear that nonimposition of restriction against 
tacking will have any material adverse effect on existing carriers. To 
impose such restriction in absence of some showing by protestants that 
failure to impose restriction would materially and adversely affect their 
services would be contrary to Commission policy. 78 M. C. C. 636, 6387. 
a Sub 79, Colonial Refrigerated Transp. Inc. Ext.—Western Tenn. 
Origins, .... M. C. C. ...., 9-19-61, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Where possible, geographical areas should be expressed in 
terms of specific boundary lines rather than mileage radii from base points. 
78 M. C. C. 157. MO-10845, Sub 81, O. & J. Commercial Driveaway, Inc. Ext. 
—Tenn., 9-25-61, Div. 1. 


21.58 Cities 


21.53 Unlike motor common carriers of property, whose terminal areas 
are normally coextensive with commercial zones of municipalities, terminal 
areas of passenger carriers are confined to corporate limits of points they 
serve. 54 M.C. C. 615 and 84 M. C. C. 169. MC-98059, Sub 8, O. E. Rose 
Ext.—Cheshire, Conn., .... M. C. C. ...., 9-15-61, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 In 54 M. C.C. 21, it was determined that certificate authorizing 
service at particular municipality shall be construed as authorizing service 
at points within commercial zone of that municipality except where exemption 
in sec. 203(b)(8) of Act has been removed. MC-C-8, Chicago, Ill. Com. 
ee & Hickory Hills, Mll.), .... M.C. C. ...., 9-18-61, 

vw. i. 


21.59 Commercial Zones—Specific 


21.59 Inasmuch as terminals will be used only by carriers authorized 
to serve Chicago, and interchange of linehaul freight can be accomplished 
only because such carriers are authorized to serve Chicago, described areas 
in which interchange terminals will be established must be held to be com- 
mercially part of Chicago. Limited availability of particular type of land 
has previously been held to warrant extension of commercial zones in certain 
respects. See 62 M. C. C. 151, 66 M. C. C. 709 and 81 M. C. C. 726. 


On further hearing after petitions filed, limits of zone which is adjacent 

to and commercially part of Chicago, Ill. within meaning of sec. 203(b) (8) 

of Act, redefined so as to include Villages of Bridgeview and Hickory Hills, 

Cook County, Ill. Prior report, 1 M. C. C. 673. a Chicago, Ill. Com. 

ee ee Meee sass -C. C. ...., 9-18-61, 
WX 
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21.59 Examination of Ex Parte MC-37, 53 M. C. C. 451, reveals that 
Westbury is not point within commercial zone of New York City as defined 
by Commission. Thus, service from Queens to Westbury is not exempt from 
Commission’s regulation. MO-114823, Sub 1, Paul Marckesano & Sons Co. 
Inc. Ext.—Brick, .... M. C. C. ...., 9-18-61, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Specific authority is not required for transportation on return 
of empty containers utilized in connection with authorized outbound move- 
ment. MC-119762, Sub 1, J. O. Kimberlain Ext.—Kenosha (Wis.), 10-10-61, 
Div. 1. 

21.72 No authority is needed to transport return empty containers 
utilized in authorized outbound movement, this portion of application will 
also be denied. 82 M. C. C. 677. MC-118159, Subs 4 & 5, Everett Lowrance 
Ext.—Idaho, .... M.C. C. ...., 9-27-61, Div. 1. 


21.72 No specific authority is required for return movement of empty 
containers or incidental facilities used in outbound transportation or for 
damaged or rejected shipments returned at tender of delivery. MO-114323, 
Sub 1, Paul Marckesano & Sons Co. Inc, Ext.—Brick, .... M. C. C. ...., 
9-18-61, Div. 1. 

21.72 Based on this record, x-ray machines, like microfilming equip- 
ment, 110 F. Supp. 273, and tabulating machines, 73 M. C. C. 381, require 
specialized handling and equipment usually employed in moving household 
goods for their proper transportation, and come within that portion of 
prescribed definition of household goods now embraced under subsec. (3) 
of Rule 176.1(a). MC-31024, Sub 26, Neptune Stor. Inc. (Now Retitled 
Neptune World-Wide Moving, Inc.) Ext.—X-Ray Machines, .... M. C. C. 
i , 10-4-61, Div. 1. 

21.72 No authority is required to transport empty containers used in 
outbound transportation on return. MO-119846, Red Crest Exp. Inc. Cont. 
Car. App., 9-27-61, Div. 1. 

21.72 Applicant in embraced case seeks to transport shipments on 
return which have been refused because of damage or other reasons. No 
authority is needed for this transportation as it can be accomplished as 
incident to outbound movement provided that such shipments are covered 
by appropriate tariff provision. MC-112446, Sub 81, Refiners Transport, Inc. 
Ext.—Fly Ash, 9-21-61, Div. 1. 

21.72 Authority to transport “‘pallets and rejected and returned ship- 
ments of cement, on return” has been denied since authority to perform 
outbound movement includes authority to return (1) rejected shipments of 
cement, 48 M. C. C. 199, and (2) pallets used in connection with outbound 
movement, 82 M. C. C. 677. MO-119136, Ruan Transport Corp. of Kans. 
(Now retitled Ruan Transport Corp.) Cont. Car. App., .... M.C.C. ...., 
10-10-61, Div. 1. 


21.72 No specific authority is required for transportation of empty 
containers or other such incidental facilities used in transporting commodi- 
ties involved here, on return. 82 M. C. C. 677. MC-116609, Sub 1, Ernest 
Trenter, Jr. Cont. Car. App., 9-22-61, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Statutory criteria and regulations pertaining to issuance of per- 
mits establish no prohibitions to secondary service and numerous contract 
carriers are authorized to provide such service. There is no indication of 
any through rate arrangement, divisions, payments or advances of any sort 
between applicant and involved rail carriers. It appears that applicant will 
act as shipper’s agent separately from contract of carriage and that shipper 
will arrange prior rail transportation. MC-112391, Sub 23, Hadley Auto 
Transport Ext.—Salt Lake City, Utah, 9-15-61, Div. 1. 
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21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 There will be no restriction against interchange of traffic. In 
view of tacking possibilities in applicant’s presently held authority and in 
accordance with 81 M. C. C. 561, restriction against such joinder will be 
imposed in grant of;authority herein. MC-17781, Sub 7, Keal Driveaway Co. 
Conversion Proceeding, .... M. C. C. ...., 8-31-61, Div. 1. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 As early as 29 M. C. C. 25 as amended in 48 M. C. C. 521, and 
consistently since then, Commission has held that best method of ascertain- 
ing origin territory authorized by incidental charter rights section (sec. 
208(c)), is to consider each proceeding upon its own particular circum- 
stances, taking into consideration terrain, density of population, proximity 
of highways, practical administration of service, operations of competing 
carriers and their ability to perform service involved. See also 52 M. C. C. 
670. Since sec. 208(c) was clearly intended to authorize charter operations 
incidental to or supplementary of regular-route operations, problem here may 
be more succinctly defined as requiring determination whether there is 
mutuality between traffic being served by Suburban’s pertinent regular-route 
service and that served in claimed incidental charter authority. 


While it is true that in western U. S. Commission has found origin 
territory authorized by incidental charter sec. to extend many miles, and 
application of same rules would result in Plainfield’s being within Suburban’s 
territory, rules applicable in less populated secs. of West would be unwork- 
able in more densely settled East, for in fixing origin territory a matter of 
prime importance is to keep carriers from encroaching on charter business 
of competing carriers. MC-C-2689, Somerset Bus Co. Inc. v. Su 
Transit Corp. - M. C. C. ...., 9-29-61, Div. 1. 


22. Commodity Authority 
22.0 Generally 


ep eee 


22.00 Intended Use 


22.00 Applicant is presently transporting numerous products which 
have widespread and varied uses. Inasmuch as occasions arise when it is 
impossible to foresee ultimate use of these commodities, any grant herein 
would be both impractical and unrealistic if it were dependent on intended 
use test. Not only would elimination of intended use test simplify and 
clarify existing authority held by applicant but it would give supporting 
shippers complete service to which they are entitled on basis of this record. 


It was held in 62 M. C. C. 727 that authority to transport an article 
(with no mention of parts) includes authority to transport parts of that 
article which are moving in connection therewith and at same time, but 
does not include authority to handle independent shipments of parts. Like- 
wise, authority of several protestants to transport heavy articles and “parts 
thereof”’ does not include authority to handle independent shipments of parts. 
32 M. C. C. 521, 52 M. C. C. 368. While general commodity carriers are 
authorized to handle independent shipments of parts, they are unable to 
transport those commodities which require use of special equipment. MC- 
meray + —— Heavy Haulers, Inc. Ext.—S States, .... ye 
..++, 10-4-61, Div. 1. 


22.01 Interpretation 


22.01 Commission’s dangerous explosives regulations relate to safety 
precautions necessary for movement of dangerous articles and do not control 









ss ero oO 


DECEMBER, 1961 391 





construction to be placed on commodities listed in outstanding certificates 
and permits. 84 M. C. C. 221. 


In MC-4405, Sub 133, entire Commission determined not to extend 
ordinary meaning of words ‘‘airplane’”’ or “‘aircraft’’ so as to hold that missile 
is either. This being so, it is apparent that a unit, such as here, designed 
as component for missile cannot be held to be aircraft part. MC-89778, 
Sub 72, Baggett Transp. Co. Ext.—Redstone Arsenal, .... M. 

9-25-61, Div. 1 


22.06 Descriptions 


22.06 Term “commodities requiring refrigeration” is both ambiguous 
and difficult to apply. See 72 M. C. C. 563, modified on other grounds, 
78 M. C. C. 145. Similarly, any requirement that commodities being trans- 
ported be “refrigerated” is meaningless. What temperature is required to 
place commodity ‘‘under refrigeration” is dependent upon what commodity 
is to be cooled, requirements of specific shippers, seasonal temperature 
changes and other vague and variable considerations. See 64 M. C. C. 559. 
To attempt to enforce restriction requiring mixed shipments of nonrefriger- 
ated commodities when moving with commodities requiring refrigeration, 
under refrigeration, would place intolerable enforcement burden upon Com- 
mission. Furthermore, protestants’ interests are sufficiently protected by 
requirement that involved commodities be transported in vehicles equipped 
with mechanical refrigeration. Such equipment is more expensive to pur- 
chase and operate than conventional van equipment, and its continued use 
for transporting general commodities not requiring this type of equipment 
would be uneconomical. MC-107515, Sub 270, Refrigerated Transport Co. 
Inc. Ext.—Foodstuffs, .... M. C. C. , 10-5-61, Div. 1. 


22.3 Rough Products of Mines 
22.34 Crude Petroleum & Asphalt 


22.34 Characteristics of condensate are similar to those of crude oil, 
term used interchangeably in industry with term petroleum. By reason 
thereof, involved condensate must be considered, for purposes of regulation 
of transportation thereof, to be petroleum rather than a petroleum product. 
78 M. C. C. 369. MOC-50002, Sub 38, T. C. & H. W. Bridge Ext.—Gas Pipe 
Line Condensate—Colo, to Kans., .... M. C. C. , 10-12-61, Div. 1. 


22.7 Machinery, Equipment, eisbonieete & Appliances 
22.76 Automotive Vehicles & Parts 


22.76 A trailer is not “automotive” as it is not self-propelling but 
must be drawn by supplementary power source. Nevertheless, highway 
trailers have long been considered to be motor vehicles even though they 
have no motor of their own (they are included in term “‘motor vehicle’”’ as 
defined in sec. 203(a)(13) of Act), and orderly and consistent administration 
of Act and interpretation of motor carrier certificates require that they also 
be included in description “automotive vehicle.”” MC-17781, Sub 7, Keal 
Driveaway Oo. Conversion Proceeding, .... M. C. C. , 8-81-61, Div. 1. 


22.9 Miscellaneous Manufactures 
22.95 Textiles 


22.95 Commodity description ‘textiles and textile products’? used in 
certificates and permits which have been issued by Commission authorizes 
transportation of fibers, yarn intermediates, yarns, fabrics and products made 
from fabrics which retain more or less completely strength, flexibility and 
other typical properties of original fibers or filaments. 

This definition is self-limiting and, consequently, renders unnecessary 
limitation to items manufactured at textile mills which was employed in 
76 M. C. C. 475, 479. MC-504, Sub 24, Harper Mtr. Lines, Inc. Ext.— 
Wearing Apparel, .... M. C. C. » 9-11-61, Div. 1. 
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23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Requisite Proof 


23.10 As of August 31, 1961 applicant had unfavorable ratio of current 
assets to current liabilities but was otherwise in sound financial condition. 
For instance, its assets included $60,300 worth of equipment and its equip- 
ment notes payable amounted to only $11,500. During year ending on that 
same date applicant had net profit of $10,900 which it retained in corpora- 
tion and thereby brought its retained earnings up to $13,800. In view of 
these financial facts and fact that operations proposed will tend to strengthen 
applicant’s financial position, applicant is financially fit to perform proposed 
contract carrier service. MO-117584, Sub 1, CGW Trucking Co. Inc. Ext.— 
Chemical Fertilizers, 9-18-61, Div. 1. 


23.2 Providence of Operation 
23.20 Generally 


23.20 Applicant’s experience in operating profitably in transportation 
of furniture from Hazlewood to Okla. and Texas points indicates that it will 
probably be able to continue its profitable operations over greater distances 
involved here. MO-106074, Sub 12, B & P Mtr. Lines, Inc. Ext.—New 
Furniture, .... M. C. C. ...., 9-14-61, Commission. 


23.20 With respect to feasibility of proposed operation record is not 
detailed, but applicant presently is engaged in transporting other L.T.L. 
traffic southbound and it would appear that Norfolk shipper’s traffic, as well 
as that of Richmond shipper, could easily be combined to provide more 
economical operation. MC-95627, Sub 28, Nelms Mtr. Line, Inc. Ext.— 
Va., the Carolinas & Ga., 9-15-61, Div. 1. 

23.20 Applicant is not new carrier in involved territory and its present 
operations are conducted profitably, which, together with contemplated in- 
creases in traffic as shown herein, indicate that proposed operation is 
economically feasible. MO-58813, Sub 40, Selman’s Exp. Inc. Ext.—Wearing 
Apparel, 9-14-61, Div. 1. 


23.4 Relations with Other Carriers 
23.42 Sec. 5 (2) Approval Necessary 


23.42 Application seeking approval of such common control, if it does 
in fact exist, has been filed in MC-F-7867 and issuance of certificate herein 
will be conditioned upon determination of that proceeding in manner favor- 
able to applicant. MC-118831, Sub 14, Central Transport, Inc. Com. Car. 
App., 9-22-61, Div. 1. 


23.5 Relation to Patron 
23.51 Captive Carriers 


23.51 Relationship between applicant and one of supporting shipper’s 
consignees ordinarily would constitute bar to grant of common carrier 
authority. Contract carrier, however, unlike common carrier, is under no 
duty to render impartial service to general public. Inasmuch as it will serve 
but one fertilizer shipper, applicant will not be able to engage in any dis- 
crimination as between shippers. As one of contracting parties, shipper can 
assure itself of adequate service to same extent as any shipper can in its 
dealing with contract carrier. MO-117584, Sub 1, CGW Trucking Co. Inc. 
Ext.—Chemical Fertilizers, 9-18-61, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 
23.60 Even though Commission has adopted policy of not including 


particuiar restriction in operating authorities, such restriction in outstanding 
certificates or permits cannot be flouted with impunity. MO-114284, Sub 138, 
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ythe Transp. Co. Ext.—Peddle Service from Fremont, Nebr., .... 
. «+++, 10-9-61, Div. 1. 


23.62 Good Faith 


23.62 Applicant’s wilful and deliberate performance of unauthorized 
operations over extended period of time requires conclusion that he is not 
fit to receive grant of additional authority and application should be denied. 
Applicant has had extensive experience in field of transportation and has 
operated as regulated carrier, subject to rules and regulations of Commission, 
for approximately 12 years. He admits operating unlawfully, and impli- 
cation in his testimony that service was required by public is not proper 
justification for such operations. It is clear that applicant wilfully violated 
provisions of Act, and for this reason applicant cannot be found to be fit 
to receive grant of authority applied for and application should be denied. 
Applicant is further admonished to refrain from conducting any unauthorized 
operations in future. M0O-108892, Sub 1, Edward Lofty Ext.—Olarksburg, 
W. Va., 9-18-61, Div. 1. 

23.62 Although applicant’s conduct does not appear to be intentional 
disregard for obligations of regulated carrier, Commission does not condone 
violations and admonishes applicant to immediately take appropriate 
measures to comply fully with provisions of Act and reguiations promul- 
gated thereunder. Commission does not believe that mentioned matters are 
of character which warrant denial of application on ground that applicant 
is unfit. MC-114828, Sub 1, Paul Marckesano & Sons Co, Inc. Ext.—Brick, 
«<0 0 ae Ge GS 00009 De Bee 


23.62 Even if need for that applicant’s service had been established 
Commission would be constrained to find it unfit because of wilful unlawful 
operations disclosed by record which continued almost up to time of hearing 
in complaint proceeding notwithstanding several warnings by Bureau, orally 
and written, and Schenck’s assurance that such operations were being dis- 
ewe MC-158, Sub 1, Schenck Tours, Inc. Ext.—Nassau (N. Y.), 
10-3-61, Div. 1. 


23.68 Reformation 


23.63 Certain movements in interstate commerce, some on behalf of 
supporting shippers herein, were performed by applicant while unaware of 
necessity for operating authority for such transportation. These operations 
were discontinued by applicant upon being informed of their unlawful nature. 

Alleged unlawful operations do not constitute bar to finding that appli- 
cant is fit to receive grant of authority. MO-119546, Continental Truck & 
Towing Co. Com. Car. App., 9-13-61, Commission. 


23.7 Past Violation of Laws or Regulations 
23.71 Safety 


23.71 While matters raised by protestants are serious, evidence does 
not warrant any finding that applicant is unfit. There is no reason to doubt 
applicant’s good faith in assuring examiner that it will instruct employees 
as to safety regulations, and violations for which it was found guilty and 
fined occurred approximately 2 years ago. MC-95627, Sub 28, Nelms Mtr. 
Line, Inc. Ext.—Va., the Carolinas & Ga., 9-15-61, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Where only rail transportation is available and motor carrier 
service is proposed, holding in 355 U. S. 83 requires that Commission con- 
sider inherent advantages of motor transportation. However, mere fact that 
such advantages may exist does not create of itself sufficient basis for grant- 
ing authority sought. Applicant still has burden of proving that these ad- 
vantages are significant within factual context of his case and that bona fide 
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need exists for proposed transportation services which would supply these 
advantages. Compare 83 M. C. C. 379. MC-118831, Sub 15, Central 
port, Inc. Ext.—Felspar & Silica, 10-3-61, Div. 1. 

24.01 Justification for construction of line as here sought by applicant 
must be established by clear proof that line is to be both public convenience 
and public necessity. Latter implies strong or urgent need. See 2441. C.C. 
470 (477). It is also recognized that interests of shipper are matters of 
substantial importance in determining question of public convenience and 
necessity. Compare 295 I. C. C. 677 (688). F. D. 21882, Chicago & N. W. 
Ry. Co.—Construction of Track Near Radnor, Il., ....1.C.C. ...., 9-21-61, 
Div. 3. 


24.01 Public convenience and necessity cannot be established either 
for new service route or alternate route merely upon applicant’s assertion 
of fear that grant of authority to another carrier over same route or Over 
portion of same route would impair its competitive position by diverting 
traffic other than traffic between involved termini. MC-1501, Sub 200, 
Greyhound Corp. Ext.—Asheboro & Charlotte, N. Car., .... M. C. C. 
9-27-61, Div. 1. 


24.01 Long continued operations under proviso are in themselves ade- 
quate evidence of need for their continuance in interstate service. See 38 
M. C. C. 547, 45 M. C. C. 211, 57 M. C. C. 395, 87 M. C. C. 160. MO-F-7398, 
J. H. Jenkins—Control—K & H Frt. Lines, Inc., 10-12-61, Div. 3. 

24.01 Before granting authority to engage in motor carrier operations, 
it is necessary that Commission find, among other things, that applicant is 
fit properly to conduct proposed service. MC-108392, Sub 1, Edward Lofty 
Ext.—Clarksburg, W. Va., 9-18-61, Div. 1. 

24.01 Although household goods carriers may transport considered 
machines, it does not automatically follow that no need has been shown for 
proposed service. Consideration is given to fact that applicant pioneered 
and gained considerable experience in transporting complicated machines, 
uncrated and pioneered in refining its equipment and methods of handling 
such machines, uncrated, to meet its shippers’ needs. Also opposing motor 
carriers were not providing similar service or, if so, to limited extent only 
and, accordingly, would not be materially injured by grant of specific 
authority therein for transportation of machines, uncrated. 73 M. C. C. 381. 
MO-81024, Sub 26, Neptune Stor. Inc. (Now Retitled Neptune World-Wide 
Moving, Inc.) Ext.—X-Ray Machines, .... M. C. C. ...., 10-4-61, Div. 1. 

24.01 Applicant’s case is based entirely on proof of his past operations, 
and evidence of such operations was presented solely through uncorrobo- 
rated testimony of his son, who assists in management of business. Such 
proof is not sufficient to support finding of public convenience and necessity. 
Although Commission has consistently considered past operations, conducted 
in good faith, as some evidence of need for service, such proof, standing 
alone, is not enough to warrant grant of authority. Commission can recog- 
nize and appreciate difficulties in obtaining proof that confront carriers of 
passengers due to fact that their customers do not have regular and re- 
peated need for service as do commercial shippers of property. Nevertheless, 


some such proof is considered necessary to establish public convenience and 
necessity. 


Where carrier seeks to establish pattern of past operations and its 
records are as informal as are those of applicant here, it is particularly 
important that direct testimony, preferably of disinterested members of 
shipping or traveling public, be presented so that clear picture of carrier’s 
operations may be obtained. Compare 81 M. C. C. 789. MC-93059, Sub 8, 
C. E. Rose Ext.—Cheshire, Conn., .... M. C. C. ...., 9-15-61, Div. 1. 


24.01 Although recognizing that large population now existent in 
Nassau and Suffolk Counties would indicate increasing demand for service, 
and that natural inclination on part of traveling public exists for services of 
carriers of proven reliability and excellence of past services, nevertheless it 
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is incumbent upon Commission before authorizing new services to be reason- 
ably certain that there is public need for such operations which cannot be 
met adequately by existing transportation facilities. MC-153, Sub 1, Schenck 
Tours, Inc. Ext.—Nassau (N. Y.), 10-3-61, Div. 1. 

24.01 Evidence of need for service greater than that which is avail- 
able is too meager and indefinite to warrant grant of authority sought. 


MC-114569, Sub 80, Shaffer Trucking, Inc. Ext.—Specified Commodities 
from Philadelphia, Pa., 10-12-61, Div. 1. 


24.01 Although shipper is entitled to efficient and complete transpor- 
tation service, grant of additional authority to applicant without showing 
of inadequacy of protestants’ services is not justified. Application should 
be denied. MC-108375, Sub 11, L. L. Wade & Son, Inc. Ext.—Iowa, 
9-15-61, Div. 1. 


24.02 Brokerage 


24.02 Public interest will best be served by grant of authority which 
will allow applicant to provide service not now offered by other brokers 
and not otherwise available to ski enthusiasts in Queens. MC-12735, Emilio 
De Turris Broker App., 10-9-61, Div. 1. 


24.08 Contract Carriage 


24.03 Section 209(b) of Act requires that following factors be con- 
sidered in determining whether grant of contract carrier authority will be 
consistent with public interest and National Transportation Policy: (1) 
Number of shippers to be served by applicant, (2) nature of service pro- 
posed, (3) effect of grant of authority upon services of protesting carriers, 
(4) effect of denial on applicant and his supporting shipper, and (5) chang- 
ing character of shipper’s requirements. MC-116609, Sub 1, Ernest Trenter, 
Jr. Cont. Car. App., 9-22-61, Div. 1. 

To Same Effect: 

MC-108453, Sub 22, G & A Truck Line, Inc. Ext.—Middlebury, Ind., 
9-27-61, Div. 1. 

MO-112391, Sub 23, Hadley Auto Transport Ext.—Salt Lake City, Utah, 
9-15-61, Div. 1. 

MC-123305, H. D. Pitzer Cont. Car. App., .... M. C. C. ...., 9-14-61, 
Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 With respect to sought inbound authority to transport supplies 
and equipment, to extent applicant is authorized to perform outbound serv- 
ice for shipper, it should be authorized similarly to supplant private car- 
riage operations of shipper. MO-109811, Sub 9, Leonhardt Trucking Inc. 
Ext.—Bucyrus (Ohio), 9-19-61, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 From evidence submitted, it is apparent that protestant railroad 
has not been requested to furnish service, has no assurance that its service 
would be accepted and could not supply satisfactory service with regard to 
shipper requirements to same extent as could applicant. Granted. F. D. 
21382, Chicago & N. W. Ry. Co.—Construction of Track Near Radnor, IIl., 
svew Be DR Gy cc cy SESE BK Bs 


24.10 Shipper has program of processing new frozen food products. 
In these circumstances, commodity description should be broad enough to 
provide for future as well as present needs of shipper. 84 M. C. C. 416, 417- 
418. MC-115841, Sub 79, Colonial Refrigerated Transp. Inc. Ext.—Western 
Tenn. Origins, .... M.C.C. ...., 9-19-61, Div. 1. 
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24.10 Despite fact that protestant is able to serve some of points 
sought herein, proposed service is designed especially to meet continuing 
needs of individual beano and bingo game patrons whereas protestant oper- 
ates regular intercity service whose schedules are not convenient for beano 
patrons herein. Thus applicant’s proposal will meet need shown and it 
would not be in public interest to deny any portion of authority sought. 
MC-96007, Sub 12, Kenneth Hudson, Inc. Ext.—Special Operations, 9-22-61, 
Div, 1. 


24.10 Shipper’s supporting evidence relates essentially to its future 
needs, of course, due to exigencies of situation surrounding expansion and 
modification of new plant at Oklahoma City. It follows that evidence ad- 
duced on question of need must necessarily be somewhat iess definite than 
that which is normally presented to prove present need for service. Never- 
theless probative value of such evidence has been recognized by Commission 
on numerous occasions. See 83 M. C. C. 253, 259. MO-119846, Red Orest 
Exp. Inc. Cont. Car. App., 9-27-61, Div. 1. 

24.10 Practice of transporting garments loose for garment industry 
has been established for many years, and authorization herein to transport 
materials and supplies in unpackaged state is clearly not unreasonable, but 
rather is necessary to meet particular needs of this particular industry. 
MC-58818, Sub 40, Selman’s Exp. Inc. Ext.—Wearing Apparel, 9-14-61, 
Div. 1. 


24.11 Preference or Desire 


24.11 Supporting shipper desires applicant’s proposed service in order 
to have available motor carrier which operates over irregular routes and 
provides direct service to destination territory involved. This desire alone 
is not sufficient basis on which to predicate grant, particularly where, as 
here, motor-carrier service is available and has not been shown to be in- 
adequate. MC-113855, Sub 44, International Transport, Inc. Ext.—Rio 
Vista, Calif., 9-13-61, Div. 1. 


24.11 More than shipper preference for particular carrier is needed 
to support grant of authority. See 81 M. C. C. 291. MO-108875, Sub 11, 
L. L. Wade & Son, Inc. Ext.—Iowa, 9-15-61, Div. 1. 


24.13 Use of Existing Carriers 


24.13 In view of lack of specific figures concerning volume, failure to 
try existing service and lack of investigation to determine service available, 
evidence fails to establish any need for proposed service which cannot reason- 
ably be met by presently available carriers. MO-117828, Sub 2, R. F. 
Dunkley Ext.—Frozen Foods, 9-28-61, Div. 1. 


24.16 Commercial Competition 


24.16 Because of competitive or other factors, each of supporting 
shippers requires services of motor carrier authorized to transport cement 
throughout its marketing area. MC-119186, Ruan Transport Corp. of Kans. 
(Now retitled Ruan Transport Corp.) Cont. Car. App., .... M. C. C. 
10-10-61, Div. 1. 

24.16 Need of shippers to maintain and improve their competitive 
position has consistently been held to be relevant consideration in applica- 
tion proceeding. MO-116544, Sub 5, Wilson Bros. Truck Line, Inc. Ext.— 
Southern States, 9-13-61, Div. 1. 


24.2 Traffic Available 


eeees 


24.22 Potentially 


24.22 There are present and potential customers in considered terri- 
tory and shippers are constantly seeking to increase sales therein. Granted. 
MC-115528, Sub 64, Clark Tank Lines Co. Ext.—Dry Fertilizer from & to 
Points in Western States, 9-19-61, Div. 1. 
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24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Assuming that lower rates were actually afforded to shipper, 
such lower rates would be based on utilization of equipment which might 
otherwise be returned empty. Objection to predicating grant of authority on 
mere possibility of lower rates is two-fold. First, applicant may not file 
lower rates promised in application proceeding and, secondly, promised 
rates may be protested, suspended and later found to be unjust and unreason- 
able. These possibilities are minimized, of course, if applicant can show 
either that rates of existing carriers are so high as to constitute embargo 
or lower rates appear reasonably certain to be extended and approved in 
view of economies inherent in proposed operation. No such showing has 
been made by applicant in this proceeding. 188 F. Supp. 160 distinguished. 
MO-123305, H. D. Pitzer Cont. Car. App., .... M. C. C. ...., 9-14-61, 
Div. 1. 


24.4 Adequacy of Facilities 
24.44 Tank-Truck Equipment 


24.44 Applicant’s tank trucks are equipped with pumps designed to 
handle syrups having density and viscosity of corn syrup. It can meet sup- 
porting shipper’s requirements by providing preheated tank trucks on short 
notice from its Baltimore terminal and by providing multiple-State deliveries 
to points in N. J. and in neighboring States. Granted. MC-106965, Sub 
156, M. I. O’Boyle & Son, Inc. Ext.—Oorn Syrup, 10-4-61, Div. 1. 


24.46 Special Truck Equipment 


24.46 Lack of and nonavailability of refrigerated equipment having 
temperature controls, including refrigerated pickup trucks, particularly for 
L.T.L. shipments, and harmful effects on these perishables caused by inter- 
change, make other carriers’ service inadequate. MC-107107, Sub 167, 
Alterman Transport Lines, Inc. Ext.—Foods, 10-11-61, Div. 1. 


_ 24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Mere possibility that need for proposed services may material- 
ize in future is too remote and speculative to justify grant. Should some 
emergency require faster delivery than can be provided by rail, temporary 
authority may be issued to one or both of applicants, or to some other car- 
rier, to meet this need. Authority will not be granted merely to afford 
standby service for use in possible emergencies. MC-118831, Sub 15, Cen- 
tral Transport, Inc. Ext.—Felspar & Silica, 10-3-61, Div. 1. 


24.58 Railroad 


24.53 Consignees normally pay freight charges and, should they desire 
to do so, have right to control routing of their shipments. MC-106074, Sub 
12, B & P Mtr. Lines, Inc. Ext.—New Furniture, .... M.C.C. ...., 9-14-61, 
Commission. 


24.53 In view of unrefuted evidence concerning protestant’s limited 
access into new plant (either by construction of cut described or by switch- 
back movement) and method of switching in Peoria yards, concluded that 
intervener’s operation would not be adequate, efficient or economical, espe- 
cially when viewed in light of applicant’s proposal herein. F. D. 21382, 
Chicago & N. W. Ry. Co.—Construction of Track Near Radnor, Ill., .... 
I. C..C. ...., 9-21-61, Div. 3. 


24.53 Rail service is clearly inadequate as railroads are unable to 
provide deliveries to job sites and lack necessary equipment for unloading 
considered commodity into storage silos. MC-112446, Sub 31, Refiners 
Transport, Inc. Ext.—Fly Ash, 9-21-61, Div. 1. 
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24.55 Motor Truck—Common Carrier 

24.55 Protestants are willing and able to provide shipper with reason- 
ably adequate service within scope of their authority. Few instances of 
inadequate service detailed by shipper are vague and indefinite. MC-107107, 
Sub 157, Alterman Transport Lines, Inc. Ext.—Columbus, Ga., 9-28-61, 
Div. 1. 

24.55 Satisfactory service is being provided by existing carriers and 
such carriers are willing, and are financially and physically able to expand 
their operations to extent necessary to handle any foreseeable increase in 
shippers’ requirements for tank truck carrier service. Therefore, applica- 
tion should be denied. MC-113325, Sub 10, Slay Transp. Co. Inc. Ext.— 
Acids & Chemicals, 9-14-61, Div. 1. 


24.58 Motor Truck—Contract Carrier 


24.58 Rail service cannot meet demand for flexibility, speed and per- 
sonalized handling of lading, nor can it provide closely coordinated de- 
livery service. Evidence of excessive transit time and delays in transit has 
been presented. In these circumstances, shippers are entitled to benefits of 
complete and flexible motor carrier service. MO-118159, Subs 4 & 5, Everett 
Lowrance Ext.—Idaho, .... M. C. C. ...., 9-27-61, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Although improvements in transit time on part of existing car- 
riers possibly could be made, L.T.L. shipments cannot normally be expected 
to move as fast as truckload shipments and, again, no specific complaint of 
any magnitude is advanced by shippers. MC-117828, Sub 2, R. F. Dunkley 
Ext.—Frozen Foods, 9-28-61, Div. 1. 

24.68 Necessaries 

24.68 Majority of shippers supporting application complain that pro- 
testants’ use of dry ice as refrigerant for movements of their small ship- 
ments is unsatisfactory for reason that such refrigerant does not adequately 
protect their products. While frozen foods require some kind of refrigerant, 
none of these shippers had any specific complaint where use of dry ice by 
protestants did not adequately protect their product and finding that such 
service is inadequate solely on basis of possible damage is not justified 
where in fact this type of service has been used in past. MO-117823, Sub 2, 
R. F. Dunkley Ext.—Frozen Foods, 9-28-61, Div. 1. 


24.7 Single-Line Service 
24.71 Requisite Proof 
24.71 While there are general statements by shipper to effect that 
joint-line service is unsatisfactory, there are no specific reasons or evidence 
advanced in support of this conclusion. Denied. MO-113855, Sub 44, Inter-. 
national Transport, Inc. Ext.—Rio Vista, Calif., 9-13-61, Div. 1. 
24.78 Shipper’s Requirements 


24.78 There plainly is need for single-line service which will allow 
handling of split loads to Memphis and points within general territory 
indicated. MC-10845, Sub 81, C. & J. Commercial Driveaway, Inc. Ext.— 
Tenn., 9-25-61, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 In proposing elimination of gateways through which it is now 
required to conduct operations, applicant has burden of establishing that it 
is transporting substantial volume of traffic to and from points involved by 
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operating in good faith through such gateways and, in so doing, is effectively 
competing with existing carriers. MO-113855, Sub 44, International Trans- 
port, Inc. Ext.—Rio Vista, Calif., 9-13-61, Div. 1. 

25.07 Alternate routes will be granted on evidence that more expedi- 
tious or economical service will result, provided following tests are met: 
(a) that applicant operates between both termini under appropriate author- 
ity over practical and feasible route, (b) that applicant is effective com- 
petitor of existing carriers operating between these termini by reason of 
handling substantial amount of traffic, and (c) competitive situation will not 
be changed to disadvantage of competing carriers or in manner which 
amounts to new service. MOC-33641, Sub 46, Interstate Mtr. Lines, Inc. 
Ext.—Salina, Utah & Empire, Colo., 9-28-61, Div. 1. 

To Same Effect: 


MC-504, Sub 36, Harper Mtr. Lines, Inc. Ext.—Alternate Route Toccoa, 
Ga., 9-14-61, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 


Interstate Mtr. Lines, Inc., MC-33641, Sub 46, Salina, Utah & Empire, 
Colo., 9-28-61. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’ Doctrine 
26.10 Rule Since April 20, 1958 


26.10 MOC-70662, Sub 90, Cantlay & Tanzola, Inc. Ext.—Las Vegas & 
Barstow, 10-9-61, Div. 1. (Please see 20.30 Same Title.) 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 It is obvious that diversion of traffic now moving to Bucyrus 
from private carriage to common carriage will be consistent with National 
Transportation Policy and such diversion will enhance economy and efficiency 
of applicant’s operation. MC-109811, Sub 9, Leonhardt Trucking, Inc. Ext. 
—Bucyrus (Ohio), 9-19-61, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Desire of shippers for service that offers greater economy and 
efficiency is not only consideration that must be taken into account. Ship- 
per’s needs in this case and in any application proceeding must be weighed 
pe possible adverse effect that grant of authority might have on opposing 
carriers. 

Need of shippers for efficient and economical service to off-rail points, 
their desire for more predictable transit times and inadequacy of both exist- 
ing rail and motor carrier service to fulfill their reasonable transportation 
requirements more than offset possible adverse effect on protesting carriers. 
sen ae yy 5, Wilson Bros. Truck Line, Inc. Ext.—Southern States, 

-13-61, te 


26.71 Rights of Existing Carriers 


26.71 Carriers have no legal right to exclusive occupancy of territory. 
See 267 I. C. C. 665 (679). However, sound economic conditions in trans- 
portation industry require that carriers serving particular territory should 
normally be accorded right to transport all traffic which they can handle 
adequately, efficiently and economically, before new operation is authorized. 
This conclusion is applicable not only with respect to existing traffic but also 
with respect to potential traffic. See 295 I. C. C. 281 (294) and cases cited 
therein. F. D. 21882, — & N. W. Ry. Co.—Construction of Track Near 
Radnor, Ill., .... I. C. , 9-21-61, Div. 3. 
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26.71 Existing carriers are entitled, in absence of showing that they 
cannot provide needed service, to opportunity to provide service before new 
authority may be granted. MC-119809, Sub 1, City Wide Trucking Corp. 
Com. Car. App., 10-6-61, Div. 1. 

26.71 Existing carriers are normally entitled to opportunity to serve 
shipper before duplicating authority is granted. However, in order to pro- 
tect Indianhead’s interests here it would be necessary to exclude from grant 
of authority 14 specified points in Iowa. Such exclusion would constitute an 
undesirable administrative practice as it would unduly atomize authority 
to be granted and would prevent applicant from performing comprehensive 
service for supporting shipper. Applicant, therefore, will be granted author- 
ity to serve all points in Iowa. MO-112020, Sub 99, Commercial Oil Trans- 
port, Inc. Ext.—Vegetable Oil, 10-9-61, Div. 1. 


26.71 Existing motor carriers generally are entitled to transport all 
traffic that they can handle efficiently and economically within their author- 
ized territories, before a new competing service may be authorized. MC- 
108375, Sub 11, L. L. Wade & Son, Inc. Ext.—lIowa, 9-15-61, Div. 1. 


26.73 Motor Bus Carriers 


26.73 In absence of showing of inadequacy respecting their services, 
opposing carriers should be accorded right to handle charter needs of public 
in Nassau and Suffolk Counties without added competition of new motor 
service. MC-158, Sub 1, Schenck Tours, Inc. Ext.—Nassau (N. Y.), 10-3-61, 
Div. 1. 


26.74 Motor Truck Carriers 


26.74 Grant will have negligible adverse effect upon Western and 
Texas-Ariz. inasmuch as they are not participating in Shell’s traffic. MC- 
117584, Sub 1, CGW Trucking Co. Inc. Ext.—Chemical Fertilizers, 9-18-61, 
mer. i. 


26.74 As Herron is authorized to perform radial operations between 
points in Washington County, and specified counties in W. Va. and no in- 
adequacy has been shown in his service, Commission shall exclude from 
grant base point of his radial authority, Washington County. Shipper’s 
Marietta plant is located in that county. MC-100080, Sub 2, O. M. Elam, Jr. 
Ext.—Parkersburg, W. Va., 9-22-61, Div. 1. 


26.74 Since applicant already holds broad authority to provide service 
and is presently providing service thereunder for shippers from and to in- 
volved points, limited grant of authority hereinafter set forth will not ma- 
terially and adversely affect opposing carriers. MO-1138495, Sub 6, Gregory 
Heavy Haulers, Inc. Ext.—3 States, .... M. C. C. , 10-4-61, Div. 1. 

26.74 Since this inbound traffic presently is transported via private 
carriage, grant herein will not materially and adversely affect protestants’ 
operations. MC-109811, Sub 9, Leonhardt Trucking, Inc. Ext.—Bucyrus 
(Ohio), 9-19-61, Div. 1. 

26.74 Grant of application will have no material effect upon protest- 
ant’s operations because shipper would continue to transport its products 
in private carriage if application is denied. MC-128854, Marc Trans. Inc. 
Cont. Car. App., 9-27-61, Div. 1. 


26.74 Opposing motor carriers will not be seriously adversely affected 
by grant since no showing is made that they are providing type of service 
here proposed other than in limited degree. MC-31024, Sub 26, Neptune 
Stor. Inc. (Now Retitled Neptune World-Wide Moving, Inc.) Ext.—X-Ray 
Machines, .... M. C. C. , 10-4-61, Div. 1. 

26.74 Effect which grant would have on services of protesting carriers 
would be adverse. They would lose some of traffic that they are presently 
handling for supporting shipper and, in case of R. C. Motor Lines, this 
would mean loss of more than $50,000 annually. Denied. MC-128305, 
H. D. Pitzer Cont. Car. App., .... M. C. C. , 9-14-61, Div. 1. 
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26.76 Rail Carriers 


26.76 Benefits to be derived by shippers from use of services author- 
ized outweigh, on balance, fact that some traffic may be diverted from rail 
carrier protestants. MO-119186, Ruan Transport Corp. of Kans. (Now 
= Ruan Transport Corp.) Cont. Car. App., .... M.C. C. , 10-10-61, 

w. i. 

26.76 Although traffic presently moving to off-rail points will probably 
move by motor carrier instead of rail if authority sought herein is granted, 
there has been no evidence presented which would warrant finding of more 
extensive diversion. On contrary, record reveals that all of shippers intend 
to continue using rail service to destination area even if application is 
granted. MOC-116544, Sub 5, Wilson Bros, Truck Line, Inc. Ext.—Southern 
States, 9-13-61, Div. 1. 


27. Disposition of Applications 
27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 3: 


=: & ¥ et Co., F. ft ~ a Construction of Track Near Radnor, 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1, unless otherwise stated: 


Campus Travel, Inc., MC-22589, Sub 9, Nassau (N. Y.), 10-83-61 (embraced 
in MC-153, Sub 1). 


Gray hay Lines, Ltd., MC-29861, Sub 2, Minn., 9-28-61, Op. Rights Bd. 


cmon © Corp., eee Sub 200, Asheboro & Charlotte, N. Car., 


Hogan, J. P. & Wm. P. Beary, MC-119925, Com. Car. App., 9-11-61. 
Hudson, Kenneth, Inc., MC-96007, Sub 12, Special Operations, 9-22-61. 


Inter-County Mtr. Coach, Inc., MC-115891, Sub 1, Nassau (N. Y.), 10-3-61 
(embraced in MC-153, Sub 1) 


Public wm Coordinated Transport, MC-3647, Sub 302, Philadelphia, 
9-13-61. 

Salem Transp. Co. Inc., MC-107583, Sub 13, 8 Passengers, 9-29-61. 

27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 
Carolina Coach Co., MC-13300, Sub 69, Apex & Charlotte, N. Car., 
M. C. C. , 9-27- 61 (embraced in MC-1501, Sub 200). 
Cosmopolitan Tourist Co. Inc., MC-59768, Sub 4, Nassau (N. Y.), 10-3-61 
(embraced in MC-153, Sub 1). 
Hudson Transit Lines, Inc., MC-228, Sub 24, Nassau (N. Y.), 10-83-61 (em- 
braced in MC-153, Sub 1). 


Manhattan Transit Co., MC-3700, Sub 42, Nassau (N. Y.), 10-3-61 (embraced 
in MC-153, Sub 1). 


Orange & Black Bus Lines, Inc., MC-66582, Sub 21, Nassau (N. Y.), 10-3-61 
(embraced in MC-153, Sub 1). 


Public Service Coordinated Transport, MC-3647, Sub 275, Del.—Md. & N. Y. 
Racetracks, 10-9-61. 


Sub 256, Nassau (N. Y.), 10-3-61 (embraced in MC-153, Sub 1). 
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27.22 Denied (Continued) 
Rose, C. E., MC-93059, Sub 3, Cheshire, Conn., .... M.C.C. 
Schenck Tours, Inc., MC-153, Sub 1, Nassau (N. Y.), 10-3-61. 


27.3 Motor Truck Common Carrier Operations 


27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Alterman Transport Lines, Inc., MC-107107, Sub 166, Advertising Materials, 
9-22-61. 
Sub 157, Columbus, Ga., 9-28-61. 
Sub 167, Foods, 10-11-61. 


Alto Dstbrs., Inc., MC-119789, Sub 2, Oregon, .... M. C. C. , 9-27-61 
(embraced in MC-118159, Sub 4). 

Argo-Collier Truck Lines Corp., MC-41404, Sub 17, Com. Car. Grandfather 
App., 9-14-61. 

Arrow Frt. Lines, Inc., MC-123179, Sub 3, Bangor (Maine), 9-14-61, Op. 
Rights Bd. No. 1. 


B & P Mtr. Lines, Inc., MC-106074, Sub 12, New Furniture, .... M. C. C. 
; , 9-14-61, Commission. 

Baggett Transp. Co., MC-89778, Sub 72, Redstone Arsenal, .... M. C. C. 
e+, 9-25-61. 

Bankers Dispatch Corp., MC-114533, Sub 24, Kansas City, Mo., 9-27-61. 


Bridge, T. C. & H. 7 MC-50002, Sub 33, Gas Pipe Line Condensate—Colo. 
te Bete, 02.4 Ki S.C , 10-12-61. 


Brooks, T. T., ae Co., MC-114614, Sub 10, B. F. Goodrich Plant Site, 
9-25-61. 

Busbee, L. C., MC-118144, Com. Car. Grandfather App., 9-13-61. 

Cc. & J. Commercial Driveaway, Inc., MC-10345, Sub 81, Tenn., 9-25-61. 

Cantlay & Tanzola, Inc., MC-70662, Sub 90, Las Vegas & Barstow, 10-9-61. 

Central Transport, Inc., MC-118831, Sub 14, Com. Car. App., 9-22-61. 


Chambers, W. M., Truck Lines, Inc., MC-107002, Sub 165, Ala., 10-5-61, 
Op. Rights Bd. No. 1. 


Chem-Haulers, Inc., MC-116254, Sub 6, Liquid Chlorine, 9-22-61. 


Clark Tank Lines Co., MC-115523, Sub 64, Dry Fertilizer from & to Points 
in Western States, 9-19-61. 


Colonial Refrigerated Transp. Inc., MC-115841, Sub 79, Western Tenn. 
Cems, .... B.C. S. 2.2, Oa-Si. 


Commercial Car. Corp., MC-115491, Sub 19, Canned Citrus Products, 10-6-61. 


Commercial Oil Transport, Inc., MC-112020, Sub 123, Ala., 10-11-61, Op. 
Rights Bd. No. 1. 


Sub 121, Fla., 10-5-61, Op. Rights Bd. No. 1. 
Sub 99, Vegetable Oil, 10-9-61. 


Continental Truck & Towing Co., MC-119546, Com. Car. App., 9-13-61, 
Commission. 


Dahlen Transport, Inc., MC-113410, Sub 25, Duluth Municipal Airport, 
9-15-61 (embraced in MC-22195, Sub 78). 


Dugan, D. S., MC-22195, Sub 78, Duluth Municipal Airport, 9-15-61. 
Elam, O. M., Jr., MC-100080, Sub 2, Parkersburg, W. Va., 9-22-61. 
Ferguson, T. B., MC-94341, Sub 3, Cinders, 9-25-61. 

Fischbach Trucking Co., MC-108446, Sub 20, Chicago Hts., Ill., 10-4-61. 


Fleet Transport Co. of Ky. Inc., MC-114091, Fly Ash, 9-21-61 (embraced in 
MC-112446, Sub 31). 
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27.31 Granted (Continued) 


Fox-Smythe Transp. Co., MC-114284, Sub 13, Peddle Service from Fremont, 
Nebr., .... M. C. C. 10-9-61. 


Geiselman, R. L. & D. R., MC-68898, Sub 5, Joppa, Md., 10-13-61. 
Gottry, om Carting Co. Inc., MC-14781, Sub 2, Heavy Hauling, 
M. C. C. 1. 


eens 


Gregory eee Haulers, Inc., MC-113495, Sub 6, 3 States, .... M. C. C. 


Groves, F. W., MC-119787, Sub 4, S. Car., 10-11-61. 

Harper Mtr. Lines, Inc., MC-504, Sub 36, Alternate Route Toccoa, Ga., 
9-14-61. 

Hirschbach, R. C., MC-117686, Sub 4, New Orleans, La., 10-9-61 (embraced 
in MC-117686, Sub 3). 

Hvidsten Transport, Inc., MC-28132, Sub 58, Duluth Municipal Airport, 
9-15-61 (embraced in MC-22195, Sub 78). 


Indianhead Truck Line, Inc., MC-108449, Sub 105, Duluth Municipal Airport, 
9-15-61 (embraced in MC-22195, Sub 78). 
meee Transport, Inc., MC-113855, Sub 47, Rochester (Minn.), 
K & H Frt. Lines, Inc., MC-56853, Sub 5, 10-12-61, Div. 3 (embraced in 
MC-F-7398). 
Keal Driveaway Co., MC-17731, Sub 7, Conversion Proceeding, 
a. & & , 8-31-61. 
Kingsway Tranaperts Ltd., MC-112908, Sub 3, Kelsey-Hayes Plant, 9-12-61. 
L.C.L. Transit Co., MC-31466, Sub 24, Fresh Meats, 10-6-61. 
Leonard Bros. Transfer & Stor. Co., Inc., MC-19227, Sub 69, Redstone 
Avena, .... E.G. G, , 9-25-61 (embraced in MC-89778, Sub 72). 
Leonhardt Trucking, Inc., MC-109811, Sub 9, Bucyrus (Ohio), 9-19-61. 
Lowrance, See MC-118159, Subs 4 & 5, Idaho, Utah, .... M. C. C. 


maaan: +g Sons Co. Inc., MC-114323, Sub 1, Brick, oo ee Ge SG 

Matlack, E. B., Inc., MC-107403, Sub 328, Spring City, Pa., 10-2-61. 

Midwest Coast Transport, Inc., MC-111812, Sub 119, Glass Blocks, 9-13-61. 

Midwest Transfer Co. of Ill., MC-114021, Sub 15, Aluminum Siding, 10-13-61. 
MC-107640, Sub 44, Chicago Hts., Ill., 10-13-61. 

Nelms Mtr. Line, Inc., MC-95627, Sub 28, Va., the Carolinas & Ga., 9-15-61. 


Neptune Stor. Inc. (Now Retitled —— World-Wide Moving, Inc.), MC- 
31024, Sub 26, X-Ray Machines, .... M. C. C. , 10-4-61. 


New Hope Mtr. Service, Inc., MC- 114493, Sub 2, Lakehurst, N. J., 9-28-61, 
Op. Rights Bd. No. 1. 


Newman & Pemberton Corp., MC-102541, Sub 10, Clinton (Tenn.) to Ala., 
9-15-61. 
O’Boyle, M. I. & Son, Inc., MC-106965, Sub 156, Corn Syrup, 10-4-61. 
Sub 160, Sulphur Dioxide Gas, 9-25-61. 


Oilfields Trucking Co., MC-79577, Sub 30, Clark County, Nevada, 10-9-61 
(embraced in MC-70662, Sub 90). 


Pacific Intermt. Exp. Co., MC-730, Sub 188, Las Vegas & Barstow, 10-9-61 
(embraced in MC-70662, Sub 90). 


Quickie Transport Co., MC-112223, Sub 54, Duluth Municipal Airport, 
9-15-61 (embraced in MC-22195, Sub 78). 


Railway Exp. Agency, Inc., MC-66562, Sub 1740, Notasulga, Ala., 10-4-61. 
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27.81 Granted (Continued) 

Reed Lines Inc., MC-119632, Sub 4, B. F. Goodrich Plant Site, 9-25-61 (em- 
braced in MC-114614, Sub 10). 

Refiners Transport, Inc., MC-112446, Sub 31, Fly Ash, 9-21-61. 


Refrigerated Transport Co. Inc., MC-107515, Sub 301, Com. Car. Grand- 
father App., 10-3-61. 


Sub 270, Foodstuffs, .... M.C.C. ...., 10-5-61. 


a Tank Lines, Inc., eo hi Subs 77, 78, Dry Commodities in 
Bulk, Radial Operations, 9-19-61 


Ruan Transport Corp. of Chanute, “MC- 119162, Cont. Car. App., 
M. C. C. ...., 10-10-61 (embraced in MC-119136). 


of Fredonia, MC-119144, Cont. Car. App., .... M. C. C. 
10-10-61 (embraced ‘in MC-119136). 


of Kans. (Now retitled Ruan Transport Corp.), MC-119136, Cont. 
Car. AWR., 020+ Me GC. G. 2 ccce BAe S61. 


of Mo., MC-119150, Sub 2, Cont. Car. Rs sone Be Ge Ge 
10-10-61 (embraced in MC-119136). 


Russ Transport, Inc., MC-116459, Sub 22, Fly Ash, 9-21-61 (embraced in 
MC-112446, Sub 31). 


Selman’s Exp. Inc., MC-58813, Sub 40, Wearing Apparel, 9-14-61. 

Shaw, Willis, Frozen Exp. Inc., MC-117119, Sub 2, Com. Car. Grandfather 
App., 9-27-61. 

Shipley Transfer, Inc., MC-30887, Sub 111, Baltimore, Md., 9-14-61, Op. 
Rights Bd. No. 1. 

Solomon, G. A. & George Teslovich, MC-123331, Com. Car. App., 9-13-61. 


Southern Tank Lines, Inc., MC-109637, Sub 176, Fly Ash, 9-21-61 (embraced 
in MC-112446, Sub 31). 


Transport, Inc., MC-101075, Sub 62, Duluth Municipal Airport, 9-15-61 
(embraced in MC-22195, Sub 78). 


West, Joe, MC-116427, Sub 2, Ariz. & Utah, 10-9-61 (embraced in MC-70662, 
Sub 90). 


Willingham, W. C., Transport, Inc., MC-120994, 10-9-61, Op. Rights Bd. 
No. 2. 


Wilson Bros. Truck Line, Inc., MC-116544, Sub 5, Southern States, 9-13-61. 
York Interstate Trucking, Inc., MC-113779, Subs 121, 126, Dry Commodities 
in Bulk, Radial Operations, 9-19-61 (embraced in MC-116077, Sub 77). 
Younger Bros. Inc., MC-531, Sub 111, Ector County, Texas, 9-18-61, Op. 
Rights Bd. No. 1. 
27.382 Denied 
27.32 Application by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Aladdin Van Lines, Inc., MC-121003, 9-14-61, Op. Rights Bd. No. 2. 
Arizona Pac. Tank Lines, MC-109584, Sub 91, Bulk Sugar, 9-22-61. 


Ashbury Transp. Co., MC-23939, Sub 97, Barstow & Las Vegas, 10-9-61 
(embraced in MC-70662, Sub 90). 


Ballew Stor. Co., MC-121061, 10-9-61, Op. Rights Bd. No. 2. 

Billings Transfer Corp. Inc., MC-2473, Sub 13, Wearing Apparel, 
M. C. C. ...., 9-11-61 (embraced in MC-504, Sub 24). 

Black, J. F., MC-113524, Sub 22, Hides, 10-5-61. 

Carolina Frt. Carriers Corp., MC-2253, Sub 16, Wearing Apparel, 
M. C. C. ...., 9-11-61 (embraced in MC-504, Sub 24). 

Central Transport, Inc., MC-118831, Sub 15, Felspar & Silica, 10-3-61. 
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27.82 Denied (Continued) 


City Wide Trucking Corp., MC-119809, Sub 1, Com. Car. App., 10-6-61. 


Consolidated Freightways Corp. of Del., MC-42487, Sub 495, Barstow & Las 
Vegas, 10-9-61 (embraced in MC-70662, Sub 90). 


Dallas & Mavis Fwdg. Co. Inc., MC-29886, Sub 172, Boilers, 10-5-61. 


Dehart Mtr. Lines, Inc., MC-9349, Sub 11, Wearing Apparel, .... M. C. C. 
...., 9-11-61 (embraced in MC-504, Sub 24). 


Dunkley, R. F., MC-117823, Sub 2, Frozen Foods, 9-28-61. 


Forbes Transfer Co. Inc., MC-19105, Sub 13, Com. Car. App., .... 
...+, 9-22-61, Div. 3 (embraced in MC-F-7470). 


Harper Mtr. Lines, Inc., MC-504, Sub 24, Wearing Apparel, .... 
wees, 9-11-61. 


Herrett Trucking Co. Inc., MC-30092, Sub 14, Fish Meal, 10-9-61. 
Hirschbach, R. C., MC-117686, Sub 3, Mobile, Ala., 10-9-61. 
International Transport, Inc., MC-113855, Sub 44, Rio Vista, Calif., 9-13-61. 


Johnson Mtr. Lines, Inc., MC-106401, Sub 9, Wearing Apparel .... M. C. C. 
....+, 9-11-61 (embraced in MC-504, Sub 24). 


Las Vegas Service Freightways, MC-106679, Sub 4, Barstow & Las Vegas, 
10-9-61 (embraced in MC-70662, Sub 90). 


Lipsman-Fulkerson & Co., MC-112069, Sub 10, Webster City, Iowa, 10-11-61. 
Lofty, Edward, MC-108392, Sub 1, Clarksburg, W. Va., 9-18-61. 


M & M Tank Lines, Inc., MC-123067, Sub 4, Felspar & Silica, 10-3-61 (em- 
braced in MC-118831, Sub 15). 


Merchants Transfer & Stor. Co., MC-73260, Sub 1, 10-16-61, Op. Rights Bd. 
No. 2. 


Metropolitan Warehouse Co., MC-121041, 10-38-61, Op. Rights Bd. No. 2. 

Mutrie, P. B., Mtr. Transp. Inc., MC-31600, Sub 500, Plastic Granules, 
9-13-61. 

Ozburn-Hessey' Moving Co., MC-121064, 10-9-61, Op. Rights Bd. No. 2. 


Panther Cartage Co., MC-21120, Sub 1, Air Frt., .... M.C.C. ...., 10-4-61, 
Commission. 


Rine, Ramon, MC-119992, Com. Car. App., 10-6-61. 


Ringle Exp. Inc., MC-119641, Sub 23, Folding Bleacher-Type Seats to Points 
in Mich., 10-5-61. 


Roadway, Exp. Inc., MC-2202, Sub 206, Osceola, Ark., 9-22-61 (embraced 
in MC-59680, Sub 128). 


Shaffer Trucking, Inc., MC-114569, Sub 30, Specified Commodities from 
Philadelphia, Pa., 10-12-61. 


Slay Transp. Co. Inc., MC-113325, Sub 10, Acids & Chemicals, 9-14-61. 


Southern Mtr. Exp. Inc., MC-43608, Sub 10, Wearing Apparel, .... M. C. C. 
...., 9-11-61 (embraced in MC-504, Sub 24). 


Strickland Transp. Co. Inc., MC-59680, Sub 128, Osceola, Ark., 9-22-61. 
Thunderbird Exp. Inc., MC-121005, 9-25-61, Op. Rights Bd. No. 2. 
Wade, L. L. & Son, Inc., MC-108375, Sub 11, Iowa, 9-15-61. 


Wells Cargo, Inc., MC-43269, Sub 47, Barstow & Las Vegas, 10-9-61 (em- 
braced in MC-70662, Sub 90). 


White Air Frt. Service, Inc., MC-119280, Sub 3, 9-14-61, Op. Rights Bd. 
No. 2. 


White, S. T., MC-119976, Com. Car. App., 10-13-61. 
Wintle, T. N., MC-123483, Sub 1, Com. Car. App., 10-10-61. 
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27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 


Armored Car. Corp., MC-112750, Sub 65, Bristol County (Mass.), 9-14-61, 
Op. Rights Bd. No. 1. 


Sub 62, Essex County, Mass., 9-28-61, Op. Rights Bd. No. 1. 

Sub 66, Fair Lawn, N. J., 10-5-61, Op. Rights Bd. No. 1. 
CGW Trucking Co. Inc., MC-117584, Sub 1, Chemical Fertilizers, 9-18-61. 
Cooper, O. R. & Rodger, MC-123416, Cont. Car. App., 9-29-61. 
Davis, J. T., Inc., MC-123216, Cont. Car. App., 9-13-61. 
ee Inc., MC-117610, Sub 5, Cont. Car. App., .... M. C. C. 
G & A Truck Line, Inc., MC-108453, Sub 22, Middlebury, Ind., 9-27-61. 
Hadley Auto Transport, MC-112391, Sub 23, Salt Lake City, Utah, 9-15-61. 
Kimberlain, J. O., MC-119762, Sub 1, Kenosha (Wis.), 10-10-61. 


Landes, W. J., MC-117504, Sub 2, Greenville, S. Car., 9-25-61, Op. Rights 
Bd. No. 1. 


Mahr, J. F., MC-113083, Sub 1, Expanded Polystyrene, 9-21-61. 

Marc Trans. Inc., MC-123354, Cont. Car. App., 9-27-61. 

Missouri Lumber Transports Inc., MC-123242, Cont. Car. App., 9-15-61. 
Orlando, Charles, MC-119229, Cont. Car. App., 9-29-61. 

Red Crest Exp. Inc., MC-119346, Cont. Car. App., 9-27-61. 

Trenter, Ernest, Jr., MC-116609, Sub 1, Cont. Car. App., 9-22-61. 

27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Pitzer, H. D., MC-123305, Cont. Car. App., .... M.C. C. ...., 9-14-61. 
Tractor Transport, Inc., MC-111717, Sub 19, Attachments & Parts, 9-13-61. 
27.6 Forwarder Operations 

27.61 Granted 


27.61 Applications by Forwarders for New or Extended Operations 
Granted by Div. 1: 


Shulman, Inc., FF-211, Sub 2, Pa., 9-18-61. 
27.7 Brokerage 

27.71 Granted 

27.71 Applications for Brokers’ Licenses Granted by Div. 1: 
De Turris, Emilio, MC-12735, Broker App., 10-9-61. 
Peak Ski Tours, Inc. (Now Retitled Peak Tours, Inc.), MC-12739, Broker 

App., 10-13-61. 

28. Transfer, Modification or Revocation 
28.2 Modification 

28.20 Generally 


28.20 Findings modified. MC-F-6345, Burlington Truck Lines, Inc.— 
Pur.—G. R. & James Pirnie, 10-9-61, Commission. 


To Same Effect: 


MC-F-7196, Ryder Tank Line, Inc.—Pur.—yYork Interstate Trucking, 
Inc., 10-6-61, Div. 4. 
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28.22 Correction of Errors 


28.22 Findings modified to include operating rights inadvertently 
omitted. MC-F-7303, Brada Cartage Co.—Control & Merger—Miller Transp. 
Inc., 9-29-61, Div. 3. 


28.22 Report modified. MC-111045, Sub 6, Redwing Carriers, Inc. 
Ext.— Sodium Silicate, 9-6-61, Commission. 


28.23 Remove Restrictions 


28.23 Order modified. MO-117206, National Trucking Co., 9-22-61, 
Div. 1. 


28.3 Revocation 
‘28.36 Past Unauthorized Operations or Violation of Law 


28.36 Order to cease and desist from unlawful operations entered. 
MC-O-3003, Great Valley Supply Co. Inc.—Investigation of Operations, 
9-15-61, Div. 1. 


28.36 Settlement offer approved. MC-C-3143, Gilbert Car. Corp.—In- 
vestigation & Revocation of Ctfes., 9-20-61, Div. 1. 


To Same Effect: 


MC-C-3399, Wheelock Bros. Inc.—lInvestigation & Revocation of Ctfes., 
9-12-61, Div. 1. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that operation by Chicago S. S. & S. 
B. R. of certain passenger trains between: (1) Chicago, Ill., and South Bend, 
Ind., (2) Chicago and Michigan City Ind., and (3) Chicago and Gary, Ind., 
is not required by public convenience and necessity and continued operation 
thereof will unduly burden interstate commerce. F. D. 21613, Chicago 
Ss. S. & S. B. R.—Discontinuance & Change of Certain Passenger Service 
bet. Chicago, Ill. & South Bend, Michigan City & Gary, Ind., .... I. C. C. 
..+., 10-5-61, Div. 3. 


29.03 Public convenience and necessity require continuance of opera- 
tion for one year. F. D. 21595, Missouri Pac. R. Co.—Discontinuance of 
Passenger Trains Nos. 105 & 106 bet. Omaha, Nebr. & Kansas City, Mo., 
10-16-61, Div. 3. 


29.1 Jurisdiction 
29.10 Generally 


29.10 See 236 I. C. C. 265, 280 (1939), 240 I. C. C. 145 (1940) and 
267 I. C. C. 807 (1946), wherein applicability of case 258 U. S. 204 was 
discussed and Commission held that it had exclusive jurisdiction over 
abandonment of operation of entire line of railroad located in Calif. and 
Nevada. Accordingly, Commission has necessary authority to permit Lehigh 
to abandon its entire line of railroad. Nevertheless, in view of fact that 
considered applications were filed simultaneously and that acquisition of 
selected lines by Railway will result in control or management of two or 
more carriers in common interest by Jersey Central, Commission will dis- 
miss Lehigh’s application to abandon selected lines and assume jurisdiction 
over their purchase by Railway under sec. 5(2) of Act. F. D. 21155, 
Lehigh & N. E. R. Co.—Abandonment of Lines & Operations, .... I. C. C. 
-.-+, 9-26-61, Div. 3. 
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29.2 When Granted 
29.20 Generally 


29.20 Under provisions of sec. 13a(1), Commission’s determination 
must be designed to protect interstate commerce from onerous burdens 
which affect ability of carrier to continue to provide efficient transportation 
service to public generally. Thus, in determining public convenience and 
necessity, entire public rather than relatively few must be taken into ac- 
count. F. D. 21618, Chicago S. S. & S. B. R.—Discontinuance & Change of 
Certain aeeees: Service bet. Chicago, Ill. & South Bend, Michigan City & 
Gary, Ind., .... 1. C. C. , 10-5-61, Div. 3. 


29.3 Determination of Earnings 
29.30 Generally 


29.30 It is not of controlling significance that some of trains to be 
discontinued are operated at a profit. 


Fact that some of trains sought to be discontinued have operated at 
profit should not necessarily require their continued operation, especially 
where, as here, carrier can provide essentially same service by its remaining 
trains and at same time realize substantial economies. In general, public is 
adversely affected by unnecessary transportation services and resultant un- 
economic expenditures. Moreover, it is apparent that continuation of such 
unnecessary services constitutes drain upon financial resources of carrier and 
imposes undue burden on interstate commerce. F. D. 21618, Chicago S. 8. & 

. B. R.—Discontinuance & Change of Certain Passenger Service bet. Chi- 
cago, Ill. & South Bend, Michigan City & Gary, Ind., .... I. C. C. ...., 
10-5-61, Div. 3. 


29.32 Expenses of Involved Line 


29.32 Maintenance of way and structure-expenses are not properly 
includable in out-of-pocket costs. See 307 1.C.C. 59. F. D. 21618, Chicago 
Ss. S. & S. B. R.—Discontinuance & Change of Certain Passenger Service bet. 
Chicago, Ill. & South Bend, Michigan City & Gary, Ind., .... I. C. C. 
10-5-61, Div. 3. 


29.4 Economic Effect 
29.41 Service 


29.41 Obviously carrier cannot schedule its trains to complete satis- 
faction of all its passengers. With plethora of trains remaining in cperation, 
there will be no substantial period during which passenger service in af- 
fected area will not be available. F. D. 21618, Chicago 8S. 8S. & S. B. R.— 
Discontinuance & Change of Certain Passenger Service bet. Chicago, Ill. & 
South Bend, Michigan City & Gary, Ind., .... I. C. C. , 10-5-61, Div. 3. 


29.41 Certain of remaining loss might be distributed among some or 
all of other 10 railroads which use lines of B. & O. C. T. In view of these 
considerations and latter carrier’s earnings in recent years, ultimate loss of 
revenue which will accrue as result of abandonment approved herein should 
not impair materially its ability to serve public. F. D. 21066, Wisconsin 
Cc. R. Co.—Abandonment of Operation & Trackage Kights—Chicago, IIl., 
10-13-61, Div. 3. 


29.42 Property Values 


29.42 Fact that improvements have been made by others along rail- 
road in expectation of continued operation does not result in implied obliga- 
tion by railroad to operate. See 16 Fed. (2) 297 and 221 1. C. C. 97 (100). 
F. D. 21087, Chicago, M., St. P. & Pac. R. Co.—Abandonment bet. Prairie 
du Chien, Wis. & Marquette, Iowa, .... I. C. C. , 9-13-61, Div. 3. 
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29.45 Employees 


29.45 Same conditions imposed as in 257 I. C. C. 700 for protection of 
employees. F. D. 21694, Chesapeake & O. Ry. Co.—Abandonment bet. 
Fremont & White Cloud, Mich., 10-12-61, Finance Bd. No. 3. 


To Same Effect: 


F. D. 21087, Chicago, M., St. P. & Pac. R. Co.—Abandonment bet. 
Prairie du Chien, Wis. & Marquette, Iowa, ....1I.C.C. ...., 9-13-61, Div. 3. 


F. D. 21670, Erie-Lackawanna R. Co.—Abandonment (Por.)—Orange 
County, N. Y., 9-18-61, Finance Bd. No. 3. 


F. D. 21671, Erie-Lackawanna Ry. Oo.—Abandonment (Por.)— 
Scranton Div., 9-28-61, Finance Bd. No. 3. 


F. D. 21685, Pennsylvania R. Co.—Abandonment (Por.)—Lycoming 
County, Pa., 9-21-61, Finance Bd. No. 3. 


29.45 Commission has no authority to impose employee-protective 
conditions in proceeding under sec. 13a(1), although probable adverse ef- 
fect which discontinuances may have upon employees is factor to be con- 
sidered in determining public convenience and necessity. F. D. 21618, 
Chicago S. 8S. & S. B. R.—Discontinuance & Change of Certain Passenger 

wags eg — Bend, Michigan City & Gary, Ind., .... 
+ ecee, 10-56-61, Div. 3. 


29.45 Same conditions imposed as in 282 I. C. C. 271 for protection 
of railway employees. F. D. 21155, Lehigh & N. E. R. Co.—Abandonment 
of Lines & Operations, .... I. C. C. ...., 9-26-61, Div. 3. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 Record does not indicate any undue hardships to shippers or 
consignees resulting from delays occasioned by circuitous routings and any 
inconvenience or loss suffered by shippers, who will not be left without rail 
transportation, will be outweighed by benefit to applicant through abandon- 
ment. 138 I. C. C. 218, 193 I. C. C. 85, 193 I. C. C. 111, 193 I. C. C. 117 
and 193 I. C. C. 659. F. D. 21087, Chicago, M., St. P. & Pac. R. Co.— 
Abandonment bet. Prairie du Chien, Wis. & Marquette, Iowa, .... I. C. C. 
- eee, 9913-61, Div. 8. 


29.8 Conditions 
29.81 Sale to New Operator 


29.81 Condition imposed concerning sale for continued service to ship- 
per of portion of Lehigh’s trackage to provide that Lehigh offer trackage 
for sale for period of 35 days from date of service of certificate and order. 
F. D. 21155, Lehigh & N. E. R. Co.—Abandonment of Lines & Operations, 

o T. GG. .cwiccig SORE, Dee. &. 


29.81 Railway Co. has viewed prospective revenues to be derived from 
line in different manner than has Railroad Co. Prospective new traffic hoped 
to be derived on line must, at this stage, be classed as speculative. Acqui- 
sition of line, however, will assure effort to continue service to industries 
presently served. If stockholders of Railway Co. have such confidence that 
they are willing to finance effort to continue service, they should have oppor- 
tunity to do so. F. D. 21339, Louisville & W. R. Co.—Abandonment of 
Entire Line (Ga.), 9-11-61, Finance Bd. No. 3. 
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29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 3, unless otherwise stated: 


Chesapeake & O. Ry. Co.—Abandonment bet. Fremont & White Cloud 


(Newaygo ‘oe % Mich., F. D. 21694, approx. 11 miles, 10-12-61, 
Finance Bd. No. 3. 


Chicago, M. St. P. & Pac. R. Co.—Abandonment bet. Prairie du Chien, Wis. 


(Crawford County), & Marquette, Iowa (Clayton County), F. D. 21087, 
approx. 2 miles, .... I. C. C. , 9-13-61. 


Erie-Lackawanna R. Co.—Abandonment (Por.)—Orange County (New 


Windsor), N. Y., F. D. 21670, approx. 2 miles, 9-18-61, Finance Bd. 
No. 3. 


Erie-Lackawanna Ry. Co.—Abandonment (Por.)—Scranton Div. (Luzerne 
County), Pa., F. D. 21671, approx. 6 miles, 9-28-61, Finance Bd. No. 3. 

Lehigh & N. E. R. Co.—Abandonment of Lines & Operations (Warren & 
Sussex Counties, N. J., Carbon, Schuylkill, Northampton & Lehigh 
Counties, Pa., Orange County, N. Y.), F. D. 21155, .... LC. C. ....,; 
9-26-61. 


Louisville & W. R. Co.—Abandonment of Entire Line (Jefferson County, 
Ga.), F. D. 21339, 9-11-61, Finance Bd. No. 3. 


Pennsylvania R. Co.—Abandonment (Por.)—Lycoming County, Pa., F. D. 
21635, approx. 1 mile, 9-21-61, Finance Bd. No. 3 


Wisconsin C. R. Co.—Abandonment of Operation & Trackage Rights—Chi- 
cago, Ill. (Cook County), F. D. 21066, 10-13-61. 


3. FINANCE 
31. Jurisdiction 


31.2 Nonnegotiable Obligations 
31.20 Generally 


31.20 Credit agreement does not constitute evidence of interest in, or 
indebtedness of, carrier within purview of secs. 20a and 214 of Act and 
Commission, therefore, has no jurisdiction over execution or delivery of said 
agreement. 40 M.C.C. 17. F. D. 21731, Yale Exp. Sys. Inc. Credit Agree- 
ment, 9-15-61, Finance Bd. No. 2. 


31.3 Securities Subject to Authorization 
31.31 Capital Stock 


31.31 Sale of shares of stock by applicant’s stockholder is matter over 
which Commission has no jurisdiction, and nothing herein should be con- 
strued as indicating approval or disapproval of this phase of transaction 
or reasonableness of terms of such sale. 295 I. C. C. 230. F. D. 217388, 
Terminal Transport Co. Inc. Securities, 9-27-61, Finance Bd. No. 2. 


31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 
31.40 Loan guaranty authorized. F. D. 21615, 21641, Boston & M. R. 
Loan Guaranty, Note, 9-15-61, Commission. 
To Same Effect: 


F. D. 21555, 21586, Central R. Co. of N. J. Loan Guaranty, Securities, 
9-25-61, Commission. 
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32. Security Issues 


32.2 Evidences of Debt 
32.22 Interest 


32.22 Demand promissory note is contingent liability which, after 
being assumed, would be renegotiated between payee and Motor Lines, and 
Motor Lines requests authority to issue new promissory note in lieu of 
existing one. Rate of interest, if any, on this contingent liability, is not of 
record and approval is on basis that if said note is renegotiated, interest 
thereon, if any, shall not exceed 6 percent per annum. MC-F-7558, Watkins 
Mtr. Lines, Inc.—Control & Merger—Refrigerated Transit, Inc., 

M. C. C. ...., 9-14-61, Div. 3. 


32.6 Sale of Issues 


32.61 Commission or Discount 


32.61 Authority granted herein is upon condition that underwriters’ 
commission shall not exceed 10 percent of public offering price of 120,000 
shares of stock herein authorized to be issued and sold. F. D. 21738, 
Terminal Transport Co. Inc. Securities, 9-27-61, Finance Bd. No. 2. 


32.9 Unauthorized Issues 
32.91 Replacement 


32.91 Replacement of void notes authorized. F. D. 21782, Yale Exp. 
Sys. Inc. Notes, 9-28-61, Finance Bd. No. 2. 


33. Purpose of Issue 
33.0 Generally 


33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 3, un- 
less otherwise stated: 


Southern Pac. Co., Assumption of Obligations, F. D. 21262, .... I. C. C. 
...., 9-12-61, Finance Bd. No. 3 (embraced in F. D. 21261). 
33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 3, unless otherwise stated: 


Southern Ry. Co., F. D. 21757, 10-12-61, Finance Bd. No. 2. 
33.13 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 3, unless otherwise stated: 


Railway Exp. Agency, Inc., F. D. 21730, 9-13-61, Finance Bd. No. 2. 
Soo Line R. Co., F. D. 21766, 10-11-61, Finance Bd. No. 2. 


33.2 Additions & Betterments 
33.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 3: 


Tennessee, A. & G. Ry. Co. Stock, F. D. 21130, 9-29-61. 
33.23 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 3, unless otherwise stated: 


Ryder Sys. Inc., Note; Alterman Transport Lines, Inc., Securities; F. D. 
21704, 9-15-61, Finance Bd. No. 2. 
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33.3 Working Capital 
38.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 3: 


Smith’s Transfer Corp. of Staunton, Va., Note, F. D. 21228, 10-10-61 (Oct. 
11, 1960 order vacated). 


33.4 Refinancing 


33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 3, unless otherwise 
stated: 


Spector Frt. Sys. Inc., F. D. 21727, 10-9-61, Finance Bd. No. 2. 


33.5 Issues Incident to Unification 
$3.51 Railroad 


33.51 Issue of Securities in connection with Financing of Stock Con- 
trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 3, unless otherwise stated: 


— P e BE. Ry. Co., Issuance of Securities, etc., F. D. 21153, 
, 9-26- 61 (embraced in F. D. 21155). 


este 2 Ww. Ry. Co. Securities, F. D. 21655, 9-11-61, Finance Bd. No. 3 
(embraced in F. D. 21339). 


33.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger of Motor Truck Operations, Author- 
ized by Div. 3: 


Watkins Mtr. Lines, Inc. Notes, F. D. 21274, .... M. C. C. » 9-14-61 
(embraced in MC-F-7558). 
33.6 Recapitalization 
33.68 Motor Truck 


33.63 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Truck Companies Authorized by Div. 3, unless otherwise 
stated: 


Roadway Exp. Inc., Stock, F. D. 21748, 9-27-61, Finance Bd. No. 2. 


Terminal Transport Co. Inc., Securities, F. D. 21738, 9-27-61, Finance Bd. 
No. 2. 


35. Corporate Reorganization 
35.9 Consummation 
35.99 Allowances 


35.99 Maximum compensation of trustees and counsel specified. F. D. 
21669, New York, N. H. & H. R. Co. Reor. (Compensation), 9-13-61, Div. 3. 


4. SERVICE & OPERATIONS 
42. Terminal 
42.5 Switching 
42.50 Generally 


42.50 It is not unusual for one carrier at particular point to haul cars 
greater distance in transfer movement than carrier with which it inter- 
changes. 
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Refusal of defendant to deliver freight to complainants at point or 
points other than Englewood yard of defendant at Houston, Texas, or to 
reimburse complainants for transfer of freight from Englewood yard to 
complainants’ yards, found not shown to be unlawful or to result in un- 
reasonable divisions. No. 88217, Houston B. & T. Ry. Co. v. Texas & N. O. 
my Gy, «ss © Ge Se , 9-25-61, Div. 2. 


42.52 Carrier’s Duty 


42.52 Southern’s refusal to perform off-line switching for complainant 
—— on competitive traffic constitutes violation of sec. 1(4). 296 
Lt, Sven 

In 229 I. C. C. 497, 503, issue dealt with additional charge for non- 
reciprocal switching service on competitive traffic. There was no refusal by 
defendant to perform service. Here, Southern refuses to perform service 
at any rate or charge. Such refusal constitutes unreasonable practice under 
sec. 1( “ No. —" » Point Chamber of Commerce v. Southern Ry. Oo., 
ee 4 C. 28-61, Div. 2. 


46. Safety 
46.3 Block Signals 


46.80 Generally 

46.30 Application for modification to remove condition requiring block 
signal system granted. No. 28000, Sub 254, Baltimore & O. R. Co. BS-Ap. 
14925 (Modifications of Systems or Devices), 9-15-61, Div. 3. 


49. Discrimination 


49.9 Racial 
49.90 Generally 


49.90 Record here shows that segregation has been practiced on such 
regular basis as to convince that case-by-case action initiated by individual 
complaints under sec. 216(e), standing alone, is not adequate remedy. 
Accordingly, prescription of general regulations directed to interstate motor 
common carriers of passengers over whom Commission has jurisdiction is 
warranted to supplement remedy provided by sec. 216(e) of Act. 

In 287 F. 2d 750, Court held that it was discrimination violative of 
14th Amendment and Civil Rights Act to require Negro interstate passenger 
to prove that he was an interstate passenger before he was permitted to use 
interstate waiting room while not subjecting white passengers to same treat- 
ment, and that Negro plaintiffs were entitled to injunctive relief against 
enforcement by local officials of waiting room segregation of intrastate 
passengers in Birmingham, Ala. railroad station and to elimination of any 
distinction between interstate and intrastate passenger status. 

To enforce provisions of Act prohibiting unjust discrimination against 
interstate passengers it is necessary to prohibit use in interstate operations 
of any vehicle or facility on which or in which segregation is practiced. 

Upon petition, rules and regulations to be observed by motor common 
carriers of passengers operating in interstate or foreign commerce, governing 
practices of such carriers with respect to unjust discrimination, prescribed. 
MC-C-3358, Discrimination in Operations of Interstate Mtr. Carriers of Pas- 
sengers, .... M. C. C. , 9-22-61, Commission. 


5. RATE STRUCTURE 
51. Ratemaking 
51.7 Final Dispositions of Applications 


51.71 Approved 


51.71 Agreement, as amended, approved. Sec. 5a App. 76, Texas Mtr. 
Exp. & Film Carriers Assn.—Agreement, 9-28-61, Div. 2. 
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52. Freight Classification 


52.6 Industrial Manufactures 
52.67 Paints, Abrasives & Preservatives 


52.67 Pipe-coating description appears under generic heading of paint, 
paint material or putty. Primary purpose of applying thin coats of material 
to exterior or exposed surfaces of metal or wood is for protection, obviously, 
in industrial use of E-120, there is no decorative intent. Any material thus 
applied and for such a purpose is often conveniently referred to as a paint. 
It seems just and reasonable to classify E-120 generically as a paint material. 
eC ical Co. v. Alton & 8S. R., .... I. C. C. 

iv 


53. Rate Adjustments 


53.2 Rate Groups 
53.21 Grouping 


53.21 Practice of grouping points for purpose of establishing rates 
is of long standing and generally is acceptable method of establishing lawful 
rates. It precludes necessity of specifically publishing rates from and to 
numerous points with resulting savings in tariff printing costs. I & 8S M- 
14522, Huntingdon Valley, Pa.—Rate Group Amend., .... I. C. C. 


9-28-61, Div. 2 
53.4 Commodity Rates 
53.41 LOL. or L.T.L. 


53.41 L.T.L. rates below class-rate level require special justification. 
309 I. C. C. 265. No such justification is here indicated. In these circum- 
stances, rates may not receive approval. I & S M-14699, Various Commodi- 
erg tg Cincinnati, Indianapolis, Louisville, .... I. C. C. 
10-6-61, vw. a 


53.8 Valuation Rates 

58.82 Released Rates 

53.82 Released rates authorized. RR. Or. MC-487, Interstate Frt. 
Carriers Conference, Inc. (Rugs, N.O.I.—Calif. to Nevada), 9-19-61, Released 
Rates Bd. 

To Same Effect: 

RR. Or. MC-491, National Horse Carriers Assn. Inc. (Livestock, Chiefly 
Valuable for Riding, Racing, Breeding, etc.), 9-29-61, Released Rates Bd. 

RR. Or. 1211, Traffic Exec. Assn.-E. Rs. (Beryllium Ore, Fernald, Ohio 
to Temple, Pa.), 10-11-61, Released Rates Bd. 

53.82 Released rates application denied. RR. Ap. MOC-791, Brooklyn 
Transp. Corp. (Valuation Rule), 9-19-61, Released Rates Bd. 

To Same Effect: 

RR. Ap. MC-790, New Eng. Mtr. Rate Bur. Inc. (Radioactive Materials 
or Articles or Isotopes), 9-29-61, Released Rates Bd. 

RR. Ap. MC-789, Southern Mtr. Carriers Rate Conference (Motor Rates 


on Property, Having Immediate or Subsequent Air Movement), 9-29-61, Re- 
leased Rates Bd. 


54. Joint or Through Routes, Rates & Divisions 
54.1 Between What Carriers 


54.11 Railroads 


54.11 Section 3(4) contemplates discrimination between competing 
lines. A subsidiary is not a connecting line within meaning of that para- 
graph. Thus, no violation of this sec. has been shown. See 182 F. Supp. 81, 
affirmed, 366 U. S. 745. No. 38249, High Point Chamber of Commerce v. 
Southern Ry. Co., .... I. C. C. , 9-28-61, Div. 2. 
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54.12 Rail & Motor Carrier 


54.12 MO-112891, Sub 28, Hadley Auto Transport Ext.—Salt Lake 
City, Utah, 9-15-61, Div. 1. (Please see 21.77 Same Title.) 


54.2 Establishment 
54.22 Involuntary 


54.22 As to alleged violation of sec. 15(3) by deletion of certain 
industries from Southern’s switching and absorption list without consent of 
all parties to routes, once such routes are closed, as here, burden of showing 
that they are needed in public interest falls upon party or parties seeking 
to have them reestablished. No attempt was made to show such need. 
No. 33249, High Point Chamber of Commerce v. Southern Ry. Co., .... 
‘ ‘ , 9-28-61, Div. 2. 


54.3 Carrier’s Right to Long Haul 
54.30 Generally 


54.30 Commission may not require reciprocal switching under circum- 
stances here shown. Carrier’s efforts to retain linehaul and thus avoid 
shorthauling itself are not to be condemned if accomplished by lawful means. 
No. 33249, High Point Chamber of Commerce v. Southern Ry. Co., . 

, 9-28-61, Div. 2. 


54.5 Routing 
54.51 Interpretation 


54.51 Proposed through routes and rates to apply thereon over re- 
spondent’s line between Salt Lake City, Utah and Idaho Falls and other 
Idaho points, on traffic to and from points beyond, found lawful. Finding 
in prior report, 311 I. C. C. 555, reversed. I & S M-18226, Routing bet. 
Points in Rocky Mt. Terr., .... I. C. C. , 9-25-61, Commission. 


54.7 Divisions 


54.70 Generally 


e7 Peat -y ee & T. Ry. Co. v. Texas & N. O. R. Co., 
~ , 9-25-61, Div. 2. eieene see 42.50 Same Title.) 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Term ‘‘public interest” as used in Act means more than mere 
general reference to public welfare, or to desire of particular carrier or 
carriers to gain additional traffic. Consideration must also be given to 
interests of general public as manifested by traffic moved over routes pro- 
posed to be closed, as well as to carriers which participate in those routes. 
302 I. C. C. 6837. I & S 7452, Routing Restrictions—Long Island R. Co., 

, 9-26-61, Div. 2. 


54.81 One of Several Routes 


54.81 Commodity rate would not cancel class rate of 140 cents, mini- 
mum 30,000 pounds, in which Nickel Plate might participate, but for all 
practical purposes routes of that carrier would be commercially closed as 
result of routing restrictions. Section 15(3) provides among other things 
that if any tariff or schedule canceling any through route or joint rate, 
without consent of all carriers parties thereto or authorization by Commis- 
sion, is suspended by Commission for investigation, burden of proof shall 
be upon carrier or carriers proposing such cancellation to show that it is 
consistent with public interest. I & S 7452, Routing Restrictions—Long 
Island R. Oo., .... 1.C. C. , 9-26-61, Div. 2. 
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55. Competitive Ratemaking 


55.1 Reduced Rates to Meet Competitive Rates 
55.11 Rail v. Motor Carrier 


55.11 It is evident that if present rates were maintained, respondents 
would not participate in coffee traffic. In situation here presented, it would 
be inconsistent with National Transportation Policy to prohibit respondents 
from establishing competitively necessary rates which are shown to be com- 
pensatory. I & S 7534, Roasted Coffee & Coffee Extract, Texas Gulf Ports 
a Temes, .... £.C. CG. ...., Be-O8, Biv. 2. 


55.2 Destructive Competition 
55.21 Rail v. Water 


55.21 Record leaves no doubt that all-rail rates same as those in 
Seatrain service would divert practically all of this traffic to rail carriers. 
Serious effect upon coastwise carriers of such a policy on part of railroads 
on competitive traffic generally was discussed in 313 I. C. C. 23 and need 
not be repeated here. It is sufficient to point out that result would be in 
contravention of National Transportation Policy in threatening continued 
existence of coastwise water-carrier industry. I & S 7561, Electric Cable & 
Wire—Worcester, Mass. to Houston, Texas, .... I. C. C. ., 10-6-61, 
Div. 2. 


55.3 Rate Parity 
55.30 Generally 


55.30 Ata parity of rates, water carriers would be able to attract little, 
if any, traffic, and if parity were permitted generally, latter soon would be 
unable to continue service. 313 1.C.C. 23. I & S 7536, Cereal, Coffee, Tea, 
Drugs, Related Articles—N. J. & Pa. to Texas, .... I. C. C. ...., 10-2-61, 
Div. 2 


55.8 Compensativeness 
55.80 Generally 


55.80 Essential element in showing that proposed rate is just and 
reasonable is proof of its compensativeness. Mere reference to a rate, same 
as that proposed, maintained by another carrier is of little value in this 
respect. I & S M-14525, Candy & Confectionery—N. Y. & Pa. to Twin Cities, 
cove Be Ge J cucg ee, wee SD. 


55.81 Burden of Showing 


55.81 Proposed rates may not be found just and reasonable merely 
because they are on same level as certain competitive rates. Respondent 
seeking rate changes has burden of proving, as minimum requirement, that 
rates proposed would be compensatory. I & S 7586, Boots or Shoes—Mass. 
& RR. ©. to Texas, .... 1.C.C. ...., 10-86-61, Div. 3. 


55.81 Where respondent seeks to reduce its existing rates below rates 
of other carriers transporting traffic, it must first be clearly established that 
reduced rates are compensatory. Unless such showing is made, reduced 
rates must be condemned irrespective of whether reductions are desirable 
from standpoint of particular locality or shipper. I & S M-14276, Frozen 
Foods—Caribou, Maine to Midwestern Points, .... I. C. C. ...., 10-3-61, 
Div. 2. 


55.81 Minimum requirement in proceeding of this nature is showing 
that proposed reduced rate would be compensatory. I & S M-14476, Maple 
Syrup & Syrup Flavoring—New York, N. Y. to Durham, N. Car., .... I. C. C. 
...., 10-2-61, Div. 2. 

55.81 Proponent of proposed reduced rate has burden of establishing 
that it will be just and reasonable. Minimum requirement is convincing 
showing that it will be compensatory. Cost data submitted provide no basis 
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for affirmative conclusion in that respect. I & S M-14448, Paper Articles— 
Atlanta, Ga. to Cincinnati, Ohio, .... I. C. C. ...., 10-2-61, Div. 2 


55.81 Under sec. 216(g) of Act, burden of proof that proposed rates 
are just and reasonable rests upon respondent. Before Commission can 
approve proposed reduced rates, it must appear with reasonable certainty 
that they would not cast burden upon other traffic; in other words, that they 
would be compensatory for service to be performed thereunder. This re- 
quirement is usually met by submission of dependable cost data or convincing 
comparisons of other rates indicating that proposed rates are on just and 
reasonable level. No showing to that effect has here been made. I & 8S 
ee ig Ye aeecueg Products—G) ~ _ Mont. to Ray & Tioga, N. Dak., 

- eee, 9-28-61, Div. 


55.82 Rail Rates 


55.82 Respondents’ costs appear to be understated in respects other 
than allowance for empty return and in absence of underlying data they 
cannot be verified. I & S 7472, Commodities, T.0O.F.C.—Bet. E. & Texas, 
ovce de Ov Gy «0:s.0¢ Maa, Bee. B 


55.82 Commission is satisfied, from car-mile earnings and other com- 
parisons of record, that proposed rates will be compensative. I & S 7548, 
Products—Texas Points to Brownsville & Corpus Christi, .... 

I. C. C. ...., 9-25-61, Div. 2 


55.82 Proposed rate on magazines is on level corresponding not only 
with that of other rail rates from same origin to other destinations in same 
territory, but also with competitive motor rates to those destinations. In 
303 I. C. C. 569, motor rate on comparable level was approved. While costs 
are not susceptible of verification to degree desirable, Commission is satisfied 
that rate will be compensatory. I & S 7521, Foodstuffs—Magazines or 
Periodicals—N,. Y. & Pa. to West, .... I. C. C. ...., 10-12-61, Div. 2. 


55.83 Motor Carrier Rates 


55.83 Much of underlying data in support of Midwest’s costs were not 
submitted and for this reason costs are deficient. I & S M-14148, Candy & 
Related Articles—N. Y. to Detroit, Mich., ....I.C.C. ...., 10-10-61, Div. 2. 


55.83 From rate comparisons and cost data, Commission is satisfied 
that proposed rates under investigation are compensatory for three respond- 
ents which submitted evidence. Proposed rates appear to be necessary if 
these respondents are to participate in traffic and there is no indication that 
rates will constitute destructive competitive practice. With respect to other 
respondents, however, there is no indication that costs submitted are fairly 
representative of their costs, and thus there is no basis for determination 
that rates for their account would be lawful. I & S M-14353, Market Basket 
Carts—Oklahoma City, Okla. to Ill. & Wis., .... I. C. C. ...., 9-20-61, 
Div. 2. 


55.83 It is apparent that in this situation rail carriers have inherent 
advantage Over motor carriers because of their ability to transport heavier 
loads with minimum of additional expense for tractive power. I & S M- 
14448, Paper Articles—Atlanta, Ga. to Cincinnati, Ohio, .... I. C. C. ...., 
10-2-61, Div. 2. 


55.85 Forwarder Rates 


55.85 No cost data have been submitted by respondent with respect to 
compensativeness of proposed rates other than general statements that 
economies are effected because of type of service provided. However, fact 
that they are on same basis as rates maintained by respondent from other 
origins such as New York, Philadelphia and Boston to same destinations as 
here involved, which have been in effect for some time, is persuasive that 
they will be compensatory. I & S 7531, Freight, All Kinds, from Pa. to 
Middle Atlantic Points, .... I. C. C. ...., 9-27-61, Div. 2. 
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56. Demurrage & Storage 


56.0 Generally 
56.03 Export Shipments 


56.03 Circumstances and conditions which are controlling with respect 
to export traffic are substantially dissimilar from those which obtain with 
respect to domestic traffic. See 47 I. C. C. 162, 178-179. 


Evidence does not establish need for additional free time on bulk com- 
modities in open top cars at Duluth-Superior. In all other respects, however, 
evidence is convincing that maintenance of 2 days’ free time on export traffic 
at this port is unjust and unreasonable, and that free-time period of not less 
than 7 days would be just and reasonable. In view of that conclusion, 
allegation of undue prejudice and preference need not be considered. 


In No. 33417 and upon further hearing in No. 32023, rules governing 
free-time allowance and accrual of demurrage for detention of cars loaded 
with export freight, except bulk commodities in open cars, at ports of Duluth, 
Minn. and Itasca and Superior, Wis. found unjust and unreasonable. Just 
and reasonable rules prescribed and outstanding order in No. 32023 modified. 
Prior report in latter proceeding, 305 I. C. C. 593. No. 33417, Duluth 
Board of Trade v. Chicago & N. W. Ry. Co., .... I. C. C. , 9-29-61, 
Commission. 


57. Tariffs 
57.2 Form, Contents & Style 


57.20 Generally 


57.20 Purpose of commodity index is merely to facilitate reference to 
rates or rate bases. Failure to index a point, a commodity or an item in a 
tariff does not void a rate published therein. 215 I. C. C. 537, az 540. 
No. 33626, Metropolitan Metals, Inc. v. Pa. R. Co., .... I. C. 

10-5-61, Div. 2. 


57.22 Clear & Unambiguous Statement 


57.22 Southern’s switching and absorption tariff is exceedingly com- 
plex and replete with cross-references, exemptions, exceptions and limitations. 
Difficulty of publishing tariffs of this type in reasonably usable form is recog- 
nized. However, this particular tariff is in need of revamping and Southern 
will be expected to give consideration to republication of tariff in more 
simplified form. Section 6 of Act. No. 88249, High Point Chamber of 
Commerce v. Southern Ry. Co., .... I. C. C. , 9-28-61, Div. 2. 


57.23 Points Covered 


57.23 Proceedings discontinued. However, to assure that one of 
primary causes of investigation does not recur, motor carriers are reminded 
that, in determining rates from mileage scales, tariffs publishing rates on 
distance basis should clearly and definitely show application of rates and 
publish distances between all points between which such rates apply in 
accordance with Rule 12 of Commission’s Tariff Circular MF 3. MC-O0-1510, 
Iron & Steel Articles—Eastern Com. Carriers, .... I. C. C. , 10-9-61, 
Commission. 


*? 


57.3 Interpretation 
57.32 Considered in its Entirety 


57.32 All of pertinent provisions of tariff must be considered together 
and reasonable interpretation thereof as whole is required. 278 I. C. C. 
671, 674. No. 38626, Metropolitan Metals, Inc. v. Pa. R. Co., so 8 
, 10-5-61, Div. 2. 
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57.33 Intent of Framers 


57.33 Intention of framers of tariff is not controlling where tariff 
provision in controversy is so clearly worded as to leave no room for con- 
struction. No. 33626, Metropolitan Metals, Inc. v. Pa. R. Co., .... 1. C. C. 
eee, 10-5-61, Div. 2. 


57.38 Resolution of Conflicting Provisions 


57.38 Shipper is entitled to lowest of conflicting rates. See ”— U. S. 
542, 546. No. 33626, Metropolitan Metals, Inc. v. Pa. R. Co., .... I. C. C. 
‘ , 10-5-61, Div. 2. 


57.39 Particular Provisions 


57.39 Rule 19 of classification provides that ratings on knocked-down 
articles will apply only when they are taken apart in such manner as to 
materially reduce space occupied. Evidence does not show that overall bulk 
of these towers as offered for shipment was reduced. Accordingly, these 
towers were set up. Although governing classification does not define term 
“set up,’’ Commission’s decisions have never interpreted that term to mean 
ready for roe at time of shipment. No, 33529, Carrier Corp. v. Abilene 
& S. Ry. Co., s oe , 10-2-61, Div. 2. 


58. Charges 


58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Determination of issue of applicability of rates is not affected 
by equities of —, 153 I. C. C. 185. No. 38626, Metropolitan Metals, 
Inc. v. Pa. R. Co., , 10-5-61, Div. 2. 


58.1 ‘Dentin of Articles 


58.10 Generally 


58.10 Wording appearing in connection with class-60 rating on water- 
cooling towers more accurately describes articles than does language found 
in item naming class-45 rating on cooling or freezing machines. No. 33529, 
Carrier Corp. v. Abilene & S. Ry. Co., .... I. C. C. , 10-2-61, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 Permitting initial rates to remain in effect will result in re- 
spondent’s rates being improperly aligned, distance considered, but this cir- 
cumstance does not warrant finding on this record that initial rates are 
unlawful. I & S M-14276, Frozen Foods—Caribou, Maine to Midwestern 
Points, .... I. C. C. , 10-3-61, Div. 2. 


60.02 Entire Charges 


60.02 Violation of sec. 1(5) of Act is alleged. That paragraph deals 
with level of charges made and requires that such charges be just and reason- 
able.. While complainants assert that additional charges, incurred because 
Southern closed certain industries to reciprocal switching, were unreasonable 
addition to linehaul rates, there is no allegation that level of any rate or 
charge was or is unreasonable in and of itself. Thus, no violation of this 
provision of law is indicated. No. 38249, High Point Chamber of Commerce 
v. Southern Ry. Co., .... I. C. C. , 9-28-61, Div. 2. 
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60.3 Conformity with Fourth-Section Principles 
60.81 Terminal v. Intermediate Rate—Rail 
60.31 Rate proposed to Davenport is higher than rate to Des Moines, 
a point beyond, over a direct route. In absence of authority to depart from 
provisions of sec. 4 of Act, a situation of this nature may not receive approval. 
I & S 7521, Foodstuffs—Magazines or Periodicals—N. Y. & Pa. to West, 
$0.04 Be Bie Wie ceecy SEs Ee oe 


60.83 Through v. Aggregate of Intermediate Rates—Rail 


60.33 Aggregates of intermediate rates within meaning of sec. 4 are 
sum of separately published rates on same commodity to and from inter- 
mediate points over same line or route in same direction. However, there 
may exist combinations of rates which are not aggregates of intermediates. 
For example, combination of rate to more distant point plus local rate in the 
reverse direction back to an intermediate destination may be lower than 
rate otherwise authorized to be maintained at latter point. Also, there may 
exist combination made over an off-route point, available by tariff provision 
over route of movement which is lower than through rate. These are ex- 
amples of combinations of rates, but not aggregates of intermediate rates, 
that are intended to be covered by considered condition imposed in orders 
granting long-and-short-haul relief. 

A specific illustration of a so-called backup combination in present 
record which is lower than through one-factor rate maintained by respond- 
ents is represented by following example. Through one-factor rate on 
liquid fertilizer in tank-car loads from Tuscola, Ill. to Louisville, Ky. is 
$7.70. This rate would exceed combination of $6.99, composed of rate of 
$5.50 to St. Matthews, Ky., a point beyond Louisville, plus rate of $1.49 
from St. Matthews to Louisville. Thus, under the condition of order under 
which respondents presently maintain considered rates, they are required 
to establish rate not in excess of $6.99 to Louisville, as condition pro- 
vides that rates to any intermediate point shall not exceed lowest combina- 
tion of rates. Under proposed rule, however, rate to St. Matthews could not 
be used as factor in combination, and thus rate to Louisville would be in- 
creased to $7.70, in direct conflict with condition of order. I & S 7429, 
Fertilizer & Materials—IFA to Ill., Ind., Ky., Ohio, Va., .... I. C. C. ...., 
9-20-61, Div. 2. 


61. Analogous or Homogeneous Articles 


61.3 Relative Stage of Processing or Use 
61.30 Generally 


61.30 On January 24, 1961, National Coffee Transportation Confer- 
ence, representing 95 percent of all commercial coffee roasters in U. S., 
recognized that due to changed competitive situation rate relationship ob- 
served between green and roasted coffee had become obsolete. No direct 
evidence in opposition was introduced by roasters at interior points and it 
does not appear, even if lower rates were available, that any green coffee 
would move by rail. I & S 7534, Roasted Coffee & Coffee Extract, Texas 
Gulf Ports to Texas, .... I. C. C. ...., 9-28-61, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Various comparisons of other rates with those assailed do not 
establish that assailed rates exceeded or exceed reasonable maximum rates. 
It is well known that rates depressed to meet compelling competitive con- 
ditions are improper standard by which to determine reasonableness of 
rates under attack. 300 1. C. C. 281. Generally, past prescriptions are best 
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evidence of reasonableness of corresponding rates on later date. 300 1. C. C. 
87. Prior to June 17, 1959, assailed rates were on prescribed basis plus 
authorized general increases and since that time they have been below that 
level. No. 33252, AGSCO Chemicals, Inc. v. Alabama G. S. R. Co., 

I. C. C. ...., 10-4-61, Div. 2. 


62.03 Similar Transportation Characteristics 


62.03 Rate comparisons submitted are insufficient to establish reason- 
ableness of proposed rates. In order for rate comparisons to be of sub- 
stantial evidentiary value, transportation conditions must be substantially 
similar. 

It is more probable that transportation conditions at these widely 
scattered points are different than it is that they are similar. In any event, 
burden of establishing reasonableness of comparisons rests upon party sub- 
mitting them. I & S M-14276, Frozen Foods—Caribou, Maine to Midwest- 
ern Points, ....I.C.C. ...., 10-83-61, Div. 2. 


62.03 Commission has consistently recognized comparisons of rates 
with other reasonable rates for like transportation. I & S M-14699, Various 
Commodities—Chicago to Cincinnati, Indianapolis, Louisville, .... I. C. C. 

.., 10-6-61, Div. 2. 


63. Value of Service 


63.3 Rough Products of Mines 
63.34 Crude Petroleum & Asphalt 


63.34 E-120, a pipe coating material is something more than asphalt 
and as a more highly processed product it is generally more valuable. 
No. 33420, Monsanto Chemical Co. v. Alton & S. R., .... I. C. C. ...., 
10-6-61, Div. 2. 


64. Compensativeness 


64.0 Generally 
64.08 Reasonable Compensation 


64.03 Rates attempted to be justified only on added-traffic theory may 
not receive Commission approval. Rate which does not pay its own way 
must be regarded as burdensome on traffic generally and thus is unjust and 
unreasonable. I & S M-14526, Petroleum or Petroleum Products—Tulsa, 
Okla. to Louisville, Ky., .... I. C. C. ...., 9-27-61, Div. 2. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 There is no convincing evidence of record to show amount by 
which respondent’s linehaul and terminal costs have increased since 1957. 
In these circumstances, protestants’ cost study is not acceptable as reliable 
estimation of expense of transporting considered traffic. No. 33611, Citrus 
Pomace—Polk County, Fla. to Ga. Points, .... I. C. C. ...., 9-20-61, Div. 2. 

64.10 Purchased transportation agreements premised upon percentage 
of revenue afford no sound basis for determination of compensativeness of 
rates. See 313 I. C. C. 530, 535. I & S M-14276, Frozen Foods—Caribou, 
Maine to Midwestern Points, .... I. C. C. ...., 10-3-61, Div. 2. 


64.11 Average Costs 


64.11 Statement No. 7-58 is grounded on operating expenses of 49 
motor common carriers of general commodities. Respondent apparently 
specialized in handling two particular groups of commodities. Accordingly, 
costs set forth in statement No. 7-58 are not necessarily representative of 
Commercial’s expenses. Study includes cost of loading and unloading while 
proposed rates require that shipper and consignee perform these services. 
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System-average operating expenses have little probative value. Com- 
putation of expense per vehicle-mile gives no recognition to weight of load 
moving in specific instances. No. 88611, Citrus Pomace—Polk County, Fila. 
to Ga. Points, .... I. C. C. ...., 9-20-61, Div. 2. 


64.11 According to cost data based on Commission’s Cost Finding 
Section’s public statement No. 5-59, respondents’ 40,000-pound rates from 
Corsicana, Greenville and Waxahachie, Texas to Brownsville are below aver- 
age out-of-pocket costs for rail carriers operating in western district during 
1958 by 2.21, 2.18 and 1.35 cents per 100 pounds, respectively. Evidence 
submitted was not adjusted to particular traffic here. Therefore it has 
little value, suffering usual deficiency of comparisons of system and regional 
averages with results for specific movements. I & S 7548, Cottonseed Prod- 
ucts—Texas Points to Brownsville & Corpus Christi, .... I. C. C. 
9-25-61, Div. 2. 


64.11 Regional average costs incurred by large general commodity 
carriers give no reliable indications of costs incurred by carrier engaged 
exclusively in transportation of single bulk commodity in truckload lots 
where details of operation are quite different from those of class I and II 
motor common carriers. 


Respondent is relatively small operator. Regional average costs incur- 
red by class I and II motor common carriers of general freight cannot be 
recognized as representative of those experienced by such an individual 
carrier. No. $3547, Dicalcium oo Fla. to Various States, 
wewe Be Ee ER vcecy Sey ee Oe 


64.12 Out-of-pocket Costs 


64.12 For specialized carriers such as respondent, 95 percent of total 
linehaul and terminal costs is deemed to be in out-of-pocket category. 
Operations of specialized carriers are less diversified than those of general 
commodity carriers. Plant capacity may be trimmed more nearly to re- 
quirement actually experienced with tendency to higher out-of-pocket per- 
centage. I & S M-18933, Clay—Greybull, Wyo. to Points in Middlewest, 
cose Be Oe GC. icccy CEEOa, wee. 2. 


64.15 Round-trip Costs 


64.15 Movement of empty equipment which is necessary to protect 
traffic is overhead expense of operations. I & S 7521, Foodstuffs—Maga- 
zines or Periodicals—N. Y. & Pa. to West, .... I. C. C. ...., 10-12-61, 
Div. 2. 


*? 


66. Class Rates 


66.6 Industrial Manufactures 
66.67 Paints, Abrasives & Preservatives 


66.67 Rates charged or sought to be collected on numerous shipments 
of a material used in coating pipe lines from El Dorado, Ark. to destinations 
in Colo., Fla., Ill., Iowa, Kans., La., Mo., Nebr., New Mex. and Texas found 
applicable and not shown to have been or to be unjust or unreasonable. 
No. 33420, Monsanto Chemical Co. v. Alton & S. R., I. C 
10-6-61, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.79 All Other 


66.79 Applicable rate on carload shipments of water-cooling towers 
from Syracuse, N. Y. to Dunkirk, N. Y., determined. No. 83529, Carrier 
Corp. v. Abilene & 8S. Ry., .... I. C. C. ...., 10-2-61, Div. 2. 
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67. Commodity Rates 


67.0 Generally 
67.01 All Freight Mixtures 


67.01 Proposed all-freight rate from points in Pa., N. Y., Md. and N. J. 
to Chicago, Ill. found not shown to be just and reasonable. I & S 7518, All- 
Freight—From Eastern Points to Chicago, Ill., .... I. C. C. ...., 9-25-61, 
Div. 2. 


67.01 Proposed rates for expedited service on freight, all kinds, any 
quantity, between Chicago, Ill. and Atlanta, Ga. found not shown to be just 
and reasonable. I & S M-13882, Freight, All Kinds—Expedited Service— 
Bet. Chicago & Atlanta, .... 1. C.C. ...., 9-26-61, Div. 2. 

67.01 Proposed reduced freight-forwarder L.T.L. commodity rates on 
freight, all kinds, from points in Pa. to points in Del., Md., Mass., N. J., 
N. Y., Pa., Va. and W. Va. and to the District of Columbia found just and 
reasonable. I & S 7531, Freight, All Kinds, from Pa. to Middle Atlantic 
Pointe, .... 1. ©. GC. ..0c, 9-87-61, Div. 8. 


67.09 Miscellaneous Commodities 


67.09 Proposed reduced T.O.F.C. rates on air coolers, heaters, humidi- 
fiers and related commodities, from Maspeth and New York, N. Y. to Donna, 
Texas and on citric and tartaric acids from New York City to San Antonio, 
Texas found not shown to be just and reasonable. I & S 7472, Commodities, 
T.O.F.C.—Bet. E. & Texas, .... I. C. C. ...., 10-12-61, Div. 2. 

67.09 Proposed reduced T.O.F.C. rates on canned goods and foodstuffs 
from Hamlin, Holley and Williamson, N. Y. to various points in western 
trunkline territory and on magazines or periodicals, magazine parts or sec- 
tions, or newspaper supplements from Philadelphia, Pa. to Milwaukee, Wis. 
and points grouped therewith, found just and reasonable, with certain ex- 
ceptions. I & S 7521, Foodstuffs—Magazines or Periodicals—N. Y. & Pa. to 
Werk. 20< bh. GB G&G. cccny BOERS, Ee. & 

67.09 Proposed reduced L.T.L. rates on talking machines, phonographs 
and wire and tape recorders from Chicago, Ill. to Cincinnati, Ohio, Indiana- 
polis, Ind. and Louisville, Ky. and reduced rates on foodstuffs, in mixed 
truckloads with nuts, tea and yeast, from Chicago to Indianapolis, found not 
shown to be just and reasonable, except as indicated. I & S M-14699, 
Various Commodities—Chicago to Cincinnati, Indianapolis, Louisville, .... 
I. C. C. ...., 10-6-61, Div. 2. 


67.1 Products of Agriculture 


67.13 Cottonseed & Products 

67.13 Proposed reduced and increased rates on cotton linters, in 
carloads, from points in Texas to Brownsville and Corpus Christi, Texas for 
export, found just and reasonable. I & S 7548, Cottonseed Products—Texas 
Points to Brownsville & Corpus Christi, .... I. C. C. ...., 9-25-61, Div. 2. 


67.19 All Other 

67.19 Initial truckload rates on citrus pomace from points in Polk 
County, Fla. to certain points in Ga. found not shown to be unjust or un- 
reasonable. No. 33611, Citrus Pomace—Polk County, Fla. to Ga. Points, 
ooes Be Oe Ue 0000p ew ae & 


67.3 Rough Products of Mines 


67.32 Earth & Ores 

67.32 Proposed initial truckload rates on clay, in bags and in bulk, 
from Greybull, Wyo. to points in Middlewest, found unjust and unreasonable. 
I & S M-13933, Clay—Greybull, Wyo. to Points in Middlewest, .... I. C. C. 
ooee, 9229-61, Div. 2. 
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67.32 Applicable rate on carload shipments of ferrophosphorus, in 
bulk, from Mt. Pleasant, Tenn. to Santa Fe, N. Mex. determined and found 
not shown to have been or to be unjust or unreasonable. No. 33514, H. A. 
Lott, Inc. v. Louisville & N. R. Co., .... I. C. C. ...., 9-25-61, Div. 2. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Proposed reduced truckload rates on petroleum and petroleum 
products from Tulsa, Okla. to Louisville, Ky. found not shown to be just and 
reasonable. I & S M-14526, Petroleum or Petroleum Products—Tulsa, Okla. 
to Louisville, Ky., .... I. C. C. ...., 9-27-61, Div. 2. 


67.52 Proposed reduced rates on various petroleum products, in tank 
trucks, from Glendive, Mont. to Ray and Tioga, N. Dak. found not shown 
to be just and reasonable. I & S M-14708, Petroleum Products—Glendive, 
Mont. to Ray & Tioga, N. Dak., .... I. C. C. ...., 9-28-61, Div. 2. 


67.54 Industrial Chemicals & Acids 


67.54 Initial truckload commodity rates on dicalcium phosphate, in 
bulk and in bags, from Bonnie, Fla. to points in 13 states, found not shown 
to be unjust or unreasonable. No. 33547, Dicalcium Phosphate—Bonnie, 
Fla. to Various States, .... I. C. C. ...., 9-20-61, Div. 2. 


67.54 Proposed reduced truckload rates on fatty acid esters from 
Memphis, Tenn. to Indianapolis, Ind. found not shown to be just and reason- 
able. I & S M-14151, Fatty Acid Esters—Memphis, Tenn. to Indianapolis, 
Mg 2ccc be OG GC. ccviccg S-OOO1, De. 8. 


67.57 Fertilizer 


67.57 Rates on superphosphate, not defluorinated superphosphate, nor 
feed grade superphosphate, in bulk in bags, or in bulk, in carloads, from 
certain points in Fla. to points in Minn., N. Dak, and S. Dak. found not 
shown to have been or to be unjust or unreasonable. No. 38252, AGSCO 
Chemicals, Inc. v. Alabama G. S. R. OCo., .... I. C. C. ...., 10-4-61, Div. 2. 


67.57 Proposed tariff rule restricting rates on dry and liquid fertilizer 
and fertilizer materials and kindred or related articles from points in IIl. 
territory to points in southern territory, as factors in constructing combina- 
tion rates to specified border points in official territory, found unlawful. 
I & 8 7429, Fertilizer & Materials—IFA to Ill., Ind., Ky., Ohio, Va., .. 
i. ©. GC. cc cig ORO, Div. 2. 


67.59 Scrap, Slag & Waste Material 


67.59 Rates charged on scrap copper and brass having value for re- 
melting purposes only, in carloads, from and to various points in official 
territory, found inapplicable. Applicable rates determined and reparation 
awarded. No. 33626, Metropolitan Metals, Inc. v. Pa. R. Co., .... I. C. C. 
-.-e, 10-5-61, Div. 2. 


67.6 Industrial Manufactures 
67.60 Generally 


67.60 Proposed reduced carload rates on electric wire and cable from 
Worcester, Mass. to Houston, Texas found not shown to be just and reason- 
able. I & S 7561, Electric Cable & Wire—Worcester, Mass. to Houston, 
Temas, .... LC. C. ...., 10-6-61, Div. 2. 


67.61 Iron & Steel Articles 


67.61 Upon reconsideration after prehearing conference, and in view 
of changed circumstances affecting rates on iron and steel articles in eastern 
territory, order entered discontinuing proceedings. Prior reports, 68 
M. C. C. 717 and 305 I. C. C. 369. MOC-C-1510, Iron & Steel Articles— 
Eastern Com. Carriers, .... I. C. C. ...., 10-9-61, Commission. 
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67.61 Proposed reduced motor-carrier volume commodity rates on 
market basket carts from Oklahoma City, Okla, to Rockford, Ill. and Mil- 
waukee, Wis. found just and reasonable for certain respondents, but not 
shown to be just and reasonable for other respondents. I & S M-14858, 
Market Basket Carts—Oklahoma City, Okla. to Ill. & Wis., .... I. C. C. 
«se, 9-20-61, Div. 2. 


67.65 Paper & Paper Products 


67.65 Proposed reduced truckload commodity rate on paper articles, 
among others, from Atlanta, Ga. to Cincinnati, Ohio found not shown to be 
just and reasonable. I & S M-14448, Paper Articles—Atlanta, Ga. to 
Cincinnati, Ohio, .... I. C. C. ...., 10-2-61, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.73 Construction 


67.73 Proposed routing restriction in connection with commodity rate 
on partitions, in carloads, from Cleveland, Ohio to New York, N. Y. found 
not shown to be just and reasonable. I & S 7452, Routing Restrictions— 
Long Island R. Co., .... I. C. C. ...., 9-26-61, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced truckload rate on candy and confectionery 
from New York, N. Y. to Minneapolis, Minn. found not shown to be just and 
reasonable. 


In No. 33742 (embraced in I & S M-14525), truckload rate on candy 
and confectionery from specified points in N. J. and N. Y. to Minneapolis 
found not shown to be unlawful. I & S M-14525, Candy & Confectionery— 
N. Y. & Pa. to Twin Cities, .... I. C. C. ...., 10-2-61, Div. 2. 


67.81 Reduced truckload rates on candy and chewing gum from 
Canajoharie and Port Chester, N. Y. to Detroit, Mich. found not shown to 
be just and reasonable. I & S M-14148, Candy & Related Articles—N. Y. 
to Detroit, Mich., .... I. C. C. ...., 10-10-61, Div. 2. 


67.81 Proposed reduced T.O.F.C. rates on cereal from West Chester, 
Pa. to Great Southwest, Texas on drugs from Parsippany-Troy Hills, N. J. to 
Houston, Texas and on coffee and tea extracts from Paterson, N. J. to Ft. 
Worth, Texas found not shown to be just and reasonable. I & S 7536, 
Cereal, Coffee, Tea, Drugs, Related Articles—N. J. & Pa. to Texas, .. 
I. ©. ©. ...e, 103-61, Div. &. 

67.81 Proposed reduced motor common carrier rates on frozen foods 
from Caribou, Maine to midwestern points found not shown to be just and 
reasonable. 


Proposed initial motor common carrier rates on frozen foods from 
Caribou, Maine to midwestern points found not shown to be unlawful. 
I & S M-14276, Frozen Foods—Caribou, Maine to Midwestern Points, .... 
I. ©. C. 1.2.5 St, Bee. S. 


67.81 Proposed reduced commodity import and coastwise rates on 
roasted coffee and coffee extract, in carloads, from Texas gulf ports to Dallas, 
Ft. Worth, Garland and Irving, Texas found just and reasonable. I & S 
7584, Roasted Coffee & Coffee Extract, Texas Gulf Ports to Texas, 

I. C. C. ...., 9-38-61, Div. 3. 
67.83 Meat, Poultry & Dairy Products 

67.83 Proposed reduced commodity rates on meats and packinghouse 
products from St. Paul, S. St. Paul and St. Cloud, Minn. to Baltimore, Md., 
Washington, D. C. and points in Va. found not shown to be just and reason- 
able. I & S M-14871, Meats & PHP—Minn. to Md., D. C. & Va., 

I. C. C. ...., 9-12-61, Div. 32. 
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67.89 All Other 


67.89 Proposed reduced motor volume rate on maple syrup and syrup 
flavoring from New York, N. Y. to Durham, N. Car. found not shown to be 
just and reasonable. I & S M-14476, Maple Syrup & Syrup Flavoring—New 
York, N. Y. to Durham, N. Car., .... I. C. C. ...., 10-2-61, Div. 2. 


67.9 Miscellaneous Miemiiineien 
67.92 Leather & Rubber Articles 


67.92 Proposed L.C.L. and volume freight-forwarder rates on boot 
or shoe findings and boots or shoes from Providence, R. I. and points in 
Mass. to Dallas and Ft. Worth, Texas and points grouped therewith, found 
not shown to be just and reasonable. I & S 7586, Boots or Shoes—Mass. & 
R. I. to Texas, .... I. C. C. ...., 10-5-61, Div. 2. 


67.92 Proposed L.T.L. commodity rates on boots or shoes from points 
in Pa. to New York, N. Y., found not shown to be just and reasonable. 
I & S 7531, Freight, All Kinds, from Pa. to Middle Atlantic Points, . 

Ss Ge Gu. 6 6:00 eels Ts 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 It is only just and reasonable to require that shippers’ right to 
know in advance what rates and what applicable minimum weights are 
available to them be preserved in order that they may exercise their option 
of using lowest rate available through selective loading. Rates and charges 
on particular shipment must be readily ascertainable to avoid unlawful dis- 
crimination and prejudice. I & S 7518, All-Freight—From Eastern Points 
to Ohicago, IIL, .... LC. C. ...., 9-36-61, Div. 2. 


70.10 Since air-freight rates on higher-rated articles are lower than 
respondent’s rates for normal service, possibility that unjust discrimination 
would arise in application of proposal is extremely remote. I & S M-18882, 
Freight, All Kinds—Expedited Service—Bet. Chicago & Atlanta, .... I. C.C. 

, 9-26-61, Div. 2. 

70.10 Industries with similar traffic movements performed under sub- 
stantially similar transportation conditions are entitled to nondiscriminatory 
transportation charges. By reason of different treatment accorded complain- 
ant industries, sec. 2 is being violated. No. 38249, High Point Chamber of 
Commerce v. Southern Ry. Co., .... I. C. C. ...., 9-28-61, Div. 2. 


70.2 Rate Adjustments or Practices 
70.21 Grouping 


70.21 Rate groupings should not be changed to correct minor inequi- 
ties without giving fuli consideration to overall effect such change may have 
upon all carriers and shippers concerned. I & S M-14522, Huntington Val- 
ley, Pa.—Rate Group Amend., .... I. C. C. ...., 9-28-61, Div. 2. 


70.9 Order Removing Inequality 


70.90 Generally 


70.90 Violations of secs. 2 and 3 herein found to exist may be re- 
moved at Southern’s option, with end result that all switching services and 
charges be nondiscriminatory on like kinds of traffic, and free of undue 
preference and prejudice as between competing industries similarly situ- 
ated. No. 33249, High Point Chamber of Commerce v. Southern Ry. Co., 

. OQ. 605g Sew es, Eee. 3. 
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71. Intermediate Charges 
71.0 Generally 


71.00 Applicability of Sec. 4 of Act 


71.00 There is no evidence that like kinds of property were or are 
being moved to or from industries in this area for which greater compensa- 
tion was or is being charged for shorter than for longer hauls over same 
routes in same direction. Moreover, 4th sec. Or. 5 has long granted 4th 
sec. relief and authorized carriers to absorb switching charges on competi- 
tive traffic, and not on noncompetitive traffic, even though departures from 
long-and-short-haul provision may result therefrom. No. 38249, High Point 
Chamber of Commerce v. Southern Ry. Co., .... I. C. C. ...., 9-28-61, 
Div. 2. 


73. Special Service Charges 


73.1 Terminal Services 
73.10 Generally 


73.10 Applicant, as a part of its transportation service and without 
exacting additional compensation over and above linehaul charge, unloads 
rail cars, furnishes special pallets and provides storage for shipments prior 
to delivery. Furnishing of these services is not inherently unlawful pro- 
vided they are extended without discrimination and that transportation 
charges are reasonable for entire service performed. Section 217 requires 
that common carriers publish not only their rates and charges, but also that 
they publish any service extended in connection with underlying transporta- 
tion service. Applicant has not done this and it should immediately bring 
its tariffs into compliance with sec. 217 and with pertinent Tariff Circular 
Rules. Applicant should give special consideration to its practice of pro- 
viding storage at no extra charge over and above linehaul rate. It is not 
unusual for carriers to provide storage when that service is preliminary to 
delivery and incidental to transportation service. Storage for longer periods 
should be provided only at fully compensatory charges which are published 
in carrier’s tariffs. MC-114328, Sub 1, Paul Marckesano & Sons Co. Inc. 
Ext.—Brick, .... M. C. C. ...., 9-18-61, Div. 1. 


73.18 Absorption of Switching 


73.13 In absence of unlawful discrimination or prejudice, Southern 
may not be expected to switch competitive traffic without extra charge to or 
from plants located on its lines when traffic is routed by shipper over lines 
of competing carrier. This does not mean, however, that Southern may 
refuse to perform off-line switching service on any traffic. While it is not 
reasonable to expect Southern to perform such service under reciprocal 
agreement, it is reasonable to expect it to provide such service at reasonable 
charge therefor. No. 38249, High Point Chamber of Commerce v. Southern 
Ry. Oe, ..-.. LG. 6. ..2s5 QoSe-6a, Biv. S. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 Different treatment accorded complainant industries under sub- 
stantially similar transportation conditions constitutes violation of sec. 3 
where competitive relation between prejudiced and preferred industries is 
shown and consequent disadvantage results to complainant industries. Such 
relation exists, and consequent disadvantage results, as between Amos 
Hosiery Mills, on one hand, and Crown, Harris & Covington, Triangle and 
Melrose Hosiery Mills, all of latter accorded reciprocal switching, on other. 
No. 33249, High Point Chamber of Commerce v. Southern Ry. Co 
I.C. C. ...., 9-28-61, Div. 2. 
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75. Intrastate Rates 
75.0 Generally 


SECTION 13 (3) ORDERS 
75.07 Passenger Service 


75.07 Order modified to require increased fares. No. 11762, Michigan 
Passenger Fares, 10-5-61, Commission. 


75.09 Freight Rates & Charges—Generally 

75.09 Petition for approval of reduced rates denied without prejudice. 
Nos. 31484, 82258, Utah Intrastate Frt. Rates & Charges, 9-20-61, Com- 
mission. 


75.09 March 17, 1960 order modified. Nos. 31484, $2253, Utah 
Intrastate Frt. Rates & Charges, 9-14 & 18 & 22-61; 10-6 & 11-61, Com- 
mission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.08 Entire Transaction 


80.03 When transaction is subject to Commission’s jurisdiction under 
sec. 5, such jurisdiction extends to entire transaction and to all of operating 
rights, interstate and intrastate, and to all properties involved, and not alone 
to purchase of rights to operate in interstate or foreign commerce; and no 
part of such transaction, when it is subject to prior Commission approval 
under sec. 5, may lawfully be consummated without prior approval. See 
65 M. C. C. 37. MOC-F-7366, C. M. Lang & OC. R. Givens—Pur. (Por.)— 
L. S. Jackson, 9-29-61, Div. 3. 


80.03 Inasmuch as purchase of cars by trustee is integral part of and 
incidental to sec. 5(2) transactions proposed herein, and cars will eventually 
pass to ownership of Jersey Central system for use of which they will be 
acquired by trustee, Commission will assume jurisdiction over their pur- 
chase and lease in accordance with 39 M. C. C. 93, 105 and 662, 663. 
F. D. 21155, Lehigh & N. E. R. Co.—Abandonment of Lines & Operations, 
.... 10. C. ...., 9-26-61, Div. 3. (Please see also 29.10 Same Title.) 


80.06 Contractual Rights & Obligations 


80.06 Controversies over purchase price due under terms of contract 
are for settlement between parties or by courts, and do not alter or lessen 
Commission’s responsibility to consider instant application on its merits. 
50 M. C. C. 613 (1948). For same reason, fact that parties may never con- 
summate transaction, if approved by Commission, is not material to Com- 
mission’s consideration as to whether proposed transaction would, or would 
not be consistent with public interest. MO-F-7192, Adley Exp. Co.—Control 
—McFaddin Exp. Inc., .... M. C. C. ...., 9-21-61, Div. 3. 

80.06 Baltimore & O. C. T. R. Co. strongly questions right of Wis- 
consin to use a so-called “free zone’”’ of trackage between Forest Park and 
Central Avenue in Chicago which is controlled by terms of lease between 
their predecessors. Determination of this issue involves interpretation of 
terms of contract, a function Commission has consistently left for settlement 
by parties involved or courts. See 50 M. C. C. 608, 611. F. D. 21066, 
Wisconsin C. R. Co.—Abandonment of Operation & Trackage Rights— 
Chicago, Tll., 10-13-61, Div. 3. 


80.08 Imposition of Conditions 


80.09 Compliance with Texas State constitution and statutes by con- 
solidated company would hinder economy and efficiency in operation and 
service to public and thereby impose undue burden upon interstate com- 
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merce. 312 1.C.C. 138. Provisions of sec. §(11) are self-executing and it is 

not necessary that any condition be attached to Commission’s order. F. D. 

21261, Southern Pac. Co.—Merger, etc.—Texas & N. O. R. Co., .... I. C. C. 
, 9-12-61, Finance Bd. No. 3. 


80.1 Administrative Policies 


80.18 Corporate Simplification 


80.13 Proposed corporate simplification resulting from merger of 
parent into Transport is in accordance with views of Commission as expressed 
in 85 M. C. C. 311. F. D. 21788, Terminal Transport Co. Inc. Securities, 
9-27-61, Finance Bd. No. 2. 


80.16 Agreed Restrictions 

80.16 Applicants and Texas and Pacific Ry. Co. entered into stipu- 
lation dated June 1, 1961, agreeing to maintenance of existing routes and 
channels of trade. Similar stipulation dated July 6, 1961, has been entered 
into between applicants and Chicago, Rock Island and Pac. R. Co. Authori- 
zation subject to such maintenance. F. D. 21261, Southern Pac. Co.— 
Merger, etc.—Texas & N. O. R. Co., .... I. C. C. ...., 9-12-61, Finance 
Bd. No. 3. 


80.4 Registered Intrastate Rights 


80.48 Of Vendor 


80.43 In prior proceedings Commission has authorized transfer of in- 
terstate certificates and permitted transferor to retain intrastate certificates 
authorizing operations in substantially same area on condition that, in event 
of consummation of authorized transaction, transferor, or any person related 
to or affiliated with him, may not conduct operations in interstate or foreign 
commerce by registering retained intrastate certificates under second proviso 
of sec. 206(a)(1). Compare 70 M. C. C. 568. Order herein will be con- 
ditioned accordingly. MC-F-7366, C. M. Lang & C. R. Givens—Pur. (Por.) 
—L. 8. Jackson, 9-29-61, Div. 3. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 


81.10 Generally 


81.10 Use of common facilities and certain employees does not neces- 
sarily connote common control among carriers, but it is not inconsistent 
therewith, and when making determination of question whether such com- 
mon control in fact does exist, it must be considered along with all other 
facts. Control or management in common interest of two or more carriers 
may exist by reason of relationship between persons, with complete reliance 
on, and satisfaction with, decisions made by those associated. 59 M. C. C. 
567,573. It is not necessary that carrier of which control is being acquired 
would be managed solely or even principally in interest of carrier with which 
person is affiliated. 80 M. C. C. 59, 75. And, finally, management of one 
carrier in common interest of other does not necessarily imply harm or detri- 
ment. 70 M. C. C. 421, 429. MO-F-7508, Gate City Transport Co.—Control 
—Square Deal Cartage Co., 045 we C. «++, 9-20-61, Div. 1. 


81.13 Officer or Employee Relation 


81.13 Mealey’s advice is regularly sought by Seymour and generally 
followed. As previously indicated, both Mealey and Seymour are required 
to sign checks issued by Square Deal. Mealey’s activity in connection with 
Square Deal goes beyond what one might expect of professional advisor. 
Usually, a consultant is called upon to undertake specific task consistent with 
his experience and not to assist or direct operation. Here, extent to which 
Mealey has been used suggests bestowal of complete confidence in individual 
by a controlling stockholder who thereby has relinquished his power to 
control because of such trust. MOC-F-7508, Gate City Transport Co.—Control 
—Square Deal Cartage Co., .... M.C. C. ...., 9-20-61, Div. 1. 
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81.7 Disposition of Control Applications 
81.73 Motor Track—Authorized 


81.73 Control of Two or More Motor Carriers of Property in Common 
Interest Authorized by Div. 3: 


Arkansas-Best Frt. Sys. Inc.—Healzer Cartage Co., MC-F-7298, 9-26-61. 


Gate City Transport Co.—Square Deal Cartage Co., MC-F-7508, .... 
M. C. C. ...., 9-20-61. 


Jenkins, J. H.—K & H Frt. Lines, Inc., MC-F-7398, 10-12-61. 
81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 3: 
Adley Exp. Co.—McFaddin Exp. Inc., MC-F-7192, .... M. C. GC. .... 
9-21-61. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.10 Generally 


82.10 Economic rehabilitation of impoverished carriers has been 
brought about in numerous cases through common control by healthier 
carriers. See 80 M. C. C. 332. MO-F-7398, J. H. Jenkins—Control—K & H 
Frt. Lines, Inc., 10-12-61, Div. 3. 


82.15 Effect Upon Operations 


82.15 Proposed transactions which, from all appearances and reason- 
able tests, will impair or materially detract from acquiring carrier’s ability 
to continue to adequately perform its duties as common carrier obviously will 
not result in fostering of sound economic conditions in motor carrier in- 
dustry, and their approval is patently not consistent with overriding public 
interest. Compare 38 M. C. C. 315, 38 M. C. C. 655 and 85 M. C. C. 11. 
MC-F-7192, Adley Exp. Co.—Control—McFaddin Exp. Inc., .... M. C. C. 
eee, 9-21-61, Div. 8. 


82.3 Consideration 
82.30 Generally 


82.30 It is true that in past proceedings under sec. 5, Commission has 
afforded but little weight to casual statements made by applicant with respect 
to their estimates of actual value of physical property, but here, record 
shows that through most competent members in its organization, ABF has 
made thorough and bona fide effort to arrive at fair and realistic values. 
Appraisal is entitled to substantial weight under circumstances and, while 
not reflected on Cartage’s books, fair market value of its physical property 
has direct bearing on question of whether purchase price payable for stock 
is reasonable. 80 M. C. C. 459. MC-F-7298, Arkansas-Best Frt. Sys., Inc. 
—Control—Healzer Cartage Co., 9-26-61, Div. 3. 

82.30 Application is one for control only so that approval would leave 
K & H, as it is now, owner of its assets and responsible for its liabilities. 
Its stock, of negative book value, would pass to Jenkins for sum of $1. 
This is purchase price and Commission finds it reasonable. As to this finding, 
provision of agreement whereby Jenkins would lend K & H $10,000 on note 
is not material since that would merely make Jenkins a creditor of corpo- 
ration. —. J. H. Jenkins—Control—K & H Frt. Lines, Inc., 
10-12-61, Div. 3. 


82.32 Arms-Length Bargain 
82.32 Commission has not adopted any exclusive formula for deter- 


mining reasonableness of proposed rental for use by one railroad of tracks 
and services of another. Words “just and reasonable’ as used in sec. 
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5(2)(b) have been held to imply application of good judgment and fairness 
or cOmmon sense. Such agreements generally may be considered to be 
“just and reasonable” within meaning of statute where, as here, facts of 
record disclose that nonaffiliated railroads, after bargaining at arms length, 
have entered into trackage rights agreements under which adequate service 
will be continued to public, all parties to agreements will benefit financially 
and former lessor’s ability to serve public will not be materially impaired. 
F. D. 21066, Wisconsin C. R. Oo.—Abandonment of Operation & 
Rights—Chicago, Ill., 10-13-61, Div. 3. 


82.388 Minority Holders 


82.38 Minority stockholders have direct interest in transaction involv- 
ing merger where question of value received for stock surrendered or issue 
of new class of stock is involved, 353 U. S. 151 and 334 U. S. 182. These 
same considerations are present in a lease transaction submitted under 
sec. 56(2) of Act. Commission has power in determining public interest to 
consider whether proposed lease modification is necessary to accord minority 
stockholders just and reasonable treatment to which they are entitled. 
Lease which is not fair to all of stockholders of lessee could not be in public 
interest. Compare 271 I. C. C. 713, 730-1. F. D. 21666, Modification of 
Lease of Cincinnati S. Ry., 9-26-61, Div. 3. 


82.4 Resulting Operation 
82.41 Unprofitable 


82.41 Conclusion is warranted that there is little prospect of Adley 
converting McFaddin operation into profitable undertaking. In absence of 
evidence showing contrary, it must be presumed that, under temporary 
authority, Adley has been providing honest and bona fide management, with 
described unfavorable results to which much weight should be given in deter- 
mining whether transaction as presented would be consistent with public 
interest. 

Continued operation of McFaddin by Adley would constitute undue 
financial burden upon Adley and would result in improvident utilization of 
Adley’s capital Such result clearly would adversely affect Adley’s ability 
to perform its own duties as common carrier, and would not serve to promote 
sound economic conditions in motor carrier transportation. MO-F-7192, 
Adley Exp. Co.—Control—McF addin Exp. Inc., .... M. C. C. ...., 9-21-61, 
Div. 3. 


82.6 Patron Relations 
82.60 Generally 


82.60 Although Louisville Fertilizer & Gin Co. will own approximately 
55 percent of stock of Railway Co., Commission may not find that there will 
be violation of sec. 1(8) of Act, so-called “commodity clause,” within mean- 
ing of 333 U.S. 772. F. D. 21889, Louisville & W. R. Co.—Abandonment of 
Entire Line (Ga.), 9-11-61, Finance Bd. No. 3. 


82.7 Unauthorized Consummation 
82.71 Vendee Operations Without Certificate 


82.71 All operations to which evidence in these proceedings relates 
were conducted by vendee without certificate in violation of sec. 206 of Act; 
at no time has there been any lawful operations in interstate or foreign 
commerce under exemption of proviso, and alleged rights, which are subject 
of application under sec. 5, do not represent motor-carrier properties which 
may be authorized to be purchased under sec. 5. Compare 80 M. C. C. 131 
and 39 M. C. C. 482. Applicants will be expected to terminate law violation. 
MC-F-7470, Forbes Transfer Co. Inc.—Pur.—R. E. Lane & Leo Ferrell, 
0 60.0) Mile Ode Mle” 0.01045 Ey Ae 
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82.73 Intent or Wilfulness 


82.73 Commission has on numerous prior occasions approved trans- 
actions involving partial or complete consummation where it has been able to 
find that such act, although unlawful, has not been deliberately effectuated 
and transaction otherwise would be consistent with public interest. In this 
instance, infraction shown by record is not regarded as being deliberate or 
in flagrant disregard of Commission regulations, or as resulting from one 
act or transaction planned in advance, but as having resulted from confidence 
growing out of long business association, and H. G. Rice’s growing inability 
to continue assuming full responsibility for Gate City’s operations. MC-F- 
7508, Gate City Transport Co.—Control—Square Deal Cartage Co., 
M.C. C. ...., 9-20-61, Div. 3. 

82.73 There is no evidence of record that applicants wilfully at- 
tempted to evade Commission’s jurisdiction or were aware of violation. 
While Commission is not to be understood as condoning unlawful consum- 
mation of that transaction, denial of instant application on that ground is 
not warranted as evidence in other respects shows transaction to be con- 
sistent with public interest. MC-F-7366, C. M. Lang & C. R. Givens—Pur. 
(Por.)—L. S. Jackson, 9-29-61, Div. 3. 


83. Prior Utilization of Authority 
83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Approval herein will be expressly conditioned to require that 
Cartage’s operating rights between Chicago, Milwaukee, St. Louis and the 
St. Louis Commercial Zone shall be cancelled. MC-F-7298, Arkansas-Best 
Frt. Sys., Inc.—Control—Healzer Cartage Co., 9-26-61, Div. 3. 


84. New Service Doctrine 


84.1 New Through Operation 
84.10 Generally 


84.10 Suggestion that Helphrey may rely on interline from large non- 
competitive carriers at Spokane is not entitled to serious consideration. 
Property motor carriers are not required to maintain joint through routes 
and rates under Act, and such arrangements as may now exist would be sus- 
ceptible to drastic changes once Garrett is authorized to provide single-line 
through service. MC-F-7152, Garrett Freightlines, Inc.—Control & Merger 
—Inland Mtr. Frt. & Pac. Hwy. Transport, Inc., .... M. C. C. ...., 9-25-61, 
Commission. 

84.12 Restrictions Against 


84.12 Commission’s policy is not to impose burdensome restrictions as 
condition to sec.-5 approval unless there are strong reason therefor. Recent 
example is in 80 M. C. C. 655, citing 78 M. C. C. 636, wherein it was stated 
in connection with proposed restriction against joinder of operating rights 
for purposes of providing a through service, that such limitation should be 
imposed only if proponent carriers show that nonimposition would “have a 
materially adverse effect on their operations.’”’ Restriction imposed. MC- 
F-7152, Garrett Freightlines, Inc.—Control & Merger—Inland Mtr. Frt. & 
Pac. Hwy. Transport, Inc., .... M. C. C. ...., 9-25-61, Commission. 


84.2 Changed Pattern of Operation 
84.25 Split of Irregular Authority 


84.25 Where irregular-route nonradial operating authority is to be 
divided, division should be made on clean-cut geographical basis, eliminating 
any retained right to operate between separate geographical divisions. 40 
M. C. C. 726, 730. See also 45 M. C. C. 115, 45 M. C. C. 561 and 57 
M. C. C. 336. MC-F-7879, Kato Theatre Service, Inc.—Pur. (Por.)—W. C. 
Smith, 10-10-61, Finance Bd. No. 1. 
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84.3 Duplication of Authority 


84.30 Generally 

84.30 Resulting common control of Adley and McFaddin, with their 
substantially duplicating and competitive operating authority, poses another 
serious objection to approval of application. Such result has often been 
found objectionable by Commission for reasons set forth in 58 M. C. C. 748 
(1953). Departures have been made therefrom, however, analysis of cases 
where departure has been made, notably 80 M. C. C. 459, shows that such 
was based upon unusual circumstances (generally for tax reasons or where 
duplication was insignificant) and only where there was clear intention by 
parties to subsequently merge operations. MO-F-7192, Adley Exp. Co.— 
Control—McFaddin Exp. Inc., .... M. C. C. ...., 9-21-61, Div. 3. 


84.30 If vendee should acquire authority to transport feed from 
Bloomington to points in Mich., it would hold out both common and con- 
tract carrier service to shippers of same commodity within same territory. 
Such dual operations would afford opportunity for discriminatory practices 
and record affords no basis for finding that result would be consistent with 
public interest. Compare 45 M. C. C. 1. Denied. MO-F-7892, Gilliland 
Transfer Co.—Pur.—J. B. Hall & G. W. Monroe, 9-14-61, Finance Bd. No. 1. 


84.34 Protective Conditions 


84.34 Cancellation of that portion of Cartage’s operating rights be- 
tween Chicago, on one hand, and on other, St. Louis and its commercial 
zone, would eliminate objectionable duplicating operations of Cartage and 
ABF that would exist under common control and management of two car- 
riers. MC-F-7298, Arkansas-Best Frt. Sys. Inc.—Control—Healzer Cartage 
Co., 9-26-61, Div. 3. 


85. Sound Transportation Conditions 


85.1 Service 
85.10 Generally 


85.10 Approval of transaction would not only result in more efficient 
and economical operation but would insure public of improved service. 
MC-F-7298, Arkansas-Best Frt. Sys. Inc.—Control—Healzer Cartage Co., 
9-26-61, Div. 3. 


85.17 Preserve Needed Service 


85.17 Under common control with Jenkins it appears that K & H can 
be returned to a healthy financial state and continue to render adequate 
service to public. This much is evident from results of their operations 
under temporary authority. Finding is warranted that approval of trans- 
action will be consistent with public interest. Compare 75 M. C. C. 407. 
MC-F-7398, J. H. Jenkins—Control—K & H Frt. Lines, Inc., 10-12-61, 
Div. 3. 


85.2 Efficiency 


85.21 Complementary Operations 


85.21 Operating rights of Transit generally complement those of 
Motor Lines and merger of two carriers may properly be approved. MC- 
F-7558, Watkins Mtr. Lines, Inc.—Control & Merger—Refrigerated Transit, 
Sme., ...- Me GC. GO. .. cco WoRS-Cl, Bev. S. 


85.3 Competitive Effect 


85.383 Proof of Impairment 


85.33 Protestant should not be alarmed at possible competition on 
through traffic which may be acquired by vendee through combination of 
relatively small operations of applicants. Protestant is substantial linehaul 
carrier with operations, as here pertinent, between Los Angeles, Calif. and 
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Dallas via Albuquerque, N. Mex. and Amarillo, and maintains terminal 
facilities at Amarillo, Lubbock, Portales and Clovis. With its greater facili- 
ties and resources it should be able to withstand competition which vendees 
may offer upon consummation to its feeder line service to and from points in 
concerned Texas area. MC-F-7366, C. M. Lang & C. R. Givens—Pur. (Por.) 
—L. S. Jackson, 9-29-61, Div. 3. 
85.4 Effect Upon Employees 

$5.41 Railroad 


85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 21666, 
Modification of Lease of Cincinnati 8. Ry., 9-26-61, Div. 3. 


To Same Effect: 


F. D. 21066, Wisconsin C. R. Co.—Abandonment of Operation & Track- 
age Rights—Chicago, Ill., 10-13-61, Div. 3. 

85.41 Authorization and approval subject to 282 I. C. C. 271 con- 
ditions. F. D. 21261, Southern Pac. Co.—Merger, etc.—Texas & N. O. R. 
Co., .... I. C. C. ...., 9-12-61, Finance Bd. No. 3. 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by 
Div. 3: 


Wisconsin C. R. Co.—Abandonment of Operation & Trackage Rights— 
Chicago (Cook County), Ill., F. D. 21066, 10-13-61. 


86.32 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by 
Div. 3: 


Cincinnati S. Ry., Modification of Lease, Cincinnati, N. O. & T. Pac. Ry. Co., 
F. D. 21666, 9-26-61. 
87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 
87.11 Unification by Merger, Purchase or Acquisition of Properties 
of Two or More Railroads Authorized by Div. 3, unless otherwise stated: 
Lehigh & N. Eng. Ry. Co., Acquisition, etc., F. D. 21154, .... 1.C.C....., 
9-26-61 (embraced in F. D. 21155). 


Louisville & W. Ry. Co.—dAcquisition & Operation—Bet. Louisville & 
Wadley, Ga., F. D. 21654, 9-11-61, Finance Bd. No. 3 (embraced in 


F. D. 21339). 
Southern Pac. Co.—Merger, etc.—Texas & N. O. R. Co., F. D. 21261, .... 
I. C. C. ...., 9-12-61, Finance Bd. No. 3. 


87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 3, unless otherwise stated: 


Barnes Truck Line—Pur.—Wm. D. Tynes, MC-F-7870, 9-25-61, Finance 
Bd. No. 1. 


Buckingham Frt. Lines—Merger—United Truck Lines, Inc., MC-F-7733, 
10-11-61. 


Conlin, H. J.—Control: Gem Cartage Co.—Pur—H. J. Conlin, MC-F-7916, 
9-25-61, Finance Bd. No. 1. 
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87.13 Motor Truck Lines—Approved (Continued) 
Lang, C. M. & C. R. Givens—Pur. (Por.)—L. S. Jackson, MC-F-7366, 


9-29-61. 

Russell Transfer, Inc.—Pur.—C. C. Hancock, MC-F-7858, 9-25-61, Finance 
Bd. No. 1. 

Watkins Mtr. Lines, Inc.—Control & a Transit, Inc., 
MC-F-7558, .... M. C. C. ...., 9-14-61 


87.17 Motor Truck Lines—Denied 
87.17 Unification by Consolidation, Merger or Purchase of Entire 

Operating Authority of Two or More Motor Carriers of Property Denied 

by Div. 3, unless otherwise stated: 

Forbes Transfer Co. Inc.—Pur.—R. E. Lane & Leo Ferrell, MC-F-7470, 
cece Mis Gs Ge 0¢cce SEES 

Gilliland Transfer Co.—Pur.—J. B. Hall & G. W. Monroe, MC-F-7892, 
9-14-61, Finance Bd. No. 1. 

Ward, Don, Inc.—Pur.—Kerk Trucking Co., MC-F-7597, 9-14-61. 

Warren Trucking Co. Inc.—Pur.—20th Century Delivery Service, Inc., MC- 
F-7924, 9-26-61, Finance Bd. No. 1. 


87.2 Purchase of Portion of Franchise 


87.27 Motor Truck Lines—Denied 

87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 3, unless other- 
wise stated: 
Kato Theatre Service, Inc.—Pur. (Por.)—W. C. Smith, MC-F-7879, 10-10-61, 
Finance Bd. No. 1. 








List of New Members * 


Robert Franklin Boice, 3115 G Street, S. E., Washington 19, D. C. 


R. Edwin Brady, Regular Common Carrier Conference, 1616 P Street, N. W., Wash- 
ington 6, D. C. 


Andrew A. DiPrete, Attorney at Law, 57 Eddy Street, Providence 3, Rhode Island. 


Joseph E. Durbin, The Eastern Central Motor Carriers Association, Inc., 207 East 
allmadge Avenue, Akron 10, Ohio. 


John C. Eichhorn, Cedar Rapids Steel Transportation, Inc., Post Office Box 1904, 
Cedar Rapids, Iowa. 


W. Leland Fishback, 8102 S. W. 33rd Avenue, Portland, Oregon. 

Walter R. Grande, 4243 S. W. Admiral Street, Portland 1, Oregon. 

Robert B. Hankins, Pierson, Ball & Dowd, 1007 Ring Building, Washington 6, D. C. 
Brooks L. Harman, Attorney at Law, 112 West Fifth Street, Odessa, Texas. 

Clark R. Heggeness, Attorney at Law, 120 Linden Avenue, Long Beach 2, California. 


James J. Hotaling, Erie-Lackawanna Railroad, Pier 7, North River, New York 6, 
New York. 


 ” Hutcheson, Jr., Attorney at Law, 1720 Niels Esperson Building, Houston 2, 
exas. 


Carl V. Lyon, Association of American Railroads, 921 Transportation Building, 
Washington 6, D. C. 


John G. McLaughlin, Attorney at Law, 624 Pacific Building, Portland 4, Oregon. 
David J. Pree, Attorney at Law, Post Office Box 392, Anchorage, Alaska. 


Herman L. Talle, Weaver, Talle & Copeland, 316 East Main Street, Anoka, 
Minnesota. 


William J. Taylor, Law Department, Railway Express Agency, 219 East 42nd Street, 
New York 17, New York. 


Miss Frances Thompson, Service Pipe Line Company, Post Office Box 1979, Tulsa 
2, Oklahoma. 


Robert K. Thornton, Traffic, Missouri_ Pacific Railroad Company, Room 1701, 
Missouri Pacific Building, St. Louis 3, Missouri. 


MEMBERSHIPS RESUMED 


Paul E. Blanchard, Attorney, 1047 S. E. “N” Street, Grants Pass, Oregon. 

Richard E. Fink, 2382 Roth Drive, Cuyahoga Falls, Ohio. 

Edward L. Mark, The Budd Company, Philadelphia 15, Pennsylvania. 

Glen H. Reno, 1775 Onacrest Curve, St. Paul 17, Minnesota. 

Norman J. Rudell, Hewitt-Robins, Inc., 157 Chambers Street, New York 7, New York. 
Louis E. Smith, Attorney at Law, 111 Monument Circle, Indianapolis 4, Indiana. 
Wallace R. Steffen, Nickel Plate Railroad, Post Office Box 6119, Cleveland 1, Ohio. 


Earl G. Strohl, Shippers’ Traffic Service, 5811 North Second Avenue, Phoenix, 
Arizona. 


William E. Williams, 5212 New Milford Road, Ravenna, Ohio. 





* Elected to membership, November, 1961. 
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Meetings of Regional. Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Joseph A. Kline, President, Attorney, 185 Devonshire Street, Boston 
10, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


A. Robert Bamonté, Chairman, Assistant Manager, Commerce 
Bureau, New York Central System, 466 Lexington Avenue, New York 
17, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 p. m., except June, July and 
August. Out-of-town members are cordially imvited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Mrs. Adele A. Konefal, Chairman, Traffic Manager, Frank H. Fleer 
Corporation, 10th & Somerville Avenue, Philadelphia 41, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 p. m., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 
A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 
Baltimore Chapter 
Karl J. Grimm, Chairman, Transportation Director, Baltimore Asso- 
ciation of Commerce, Room 302, 22 Light Street, Baltimore 2, Maryland. 
Meets third Thursday of each month, September through May, at 


8:00 p. m., Association of Commerce Building, 22 Light Street, 
Baltimore, Maryland. Out-of-town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Buch chapters must conform to the constitution and bylaws of the 


Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
aan | — of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member. 
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District of Columbia Chapter 


Harry C. Ames, Jr., Chairman, Attorney at Law, Transportation 
Building, Suite 529, Washington 6, D. C. 

Meets bimonthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 


Pittsburgh Chapter 


Frank Crnic, Jr., Chairman, Traffic Manager, Lightning Express, 
Inc., 2701 Railroad Street, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


Professor Newton Morton, Chairman, 1550 Bridge View Circle, 
Cuyahoga Falls, Ohio. 

Meets: Bimonthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


James F’. Nolan, President, Vice President, Wolverine Express, Inc., 
1901 Train Avenue, Cleveland 13, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


Donal L. Turkal, President, Assistant General Attorney, Law De- 
partment, Seaboard Air Line Railroad Company, 3600 West Broad 
Street, Richmond 13, Virginia. 


Carolina Chapter 


James P. Ehret, Chairman, Traffic Manager, The Englander Com- 
pany, 309 East Commerce Street, High Point, North Carolina. 


District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


William C. Brown, Jr., Chairman, Southern Motor Carriers Rate 
Conference, 1307 Peachtree Street, N. E., Atlanta 9, Georgia. 


Alabama Chapter 


Carl F. Fischer, III, Chairman, Traffic Manager, Malone Freight 
Lines, Inc., P. O. Box 392, Birmingham, Alabama. 
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District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


C. Yeager DuPont, Chairman, Vice President, Huber and Huber 
Motor Express, Inc., 970 South 8th Street, Louisville 3, Kentucky. 
Meets: January, April, July and September on notification. 


District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Thomas I. Megan, General Chairman, Chicago, Rock Island and 
Pacific Railroad Company, 139 West Van Buren Street, Room 1025, 
Chicago 5, Illinois. 

Meets: 12:15 p. m., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9——Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Richard E. Johnson, President, Sales Representative, Consolidated 
Freightways, 2520 Broadway, N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 p. m., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Wisconsin Chapter 


Francis P. Daleiden, Chairman, Traffic Manager, Square D Com- 
pany, 4041 North Richards Street, Milwaukee 12, Wisconsin. 

Meets: Third Tuesday of each month, September through June, 
usually at the Westward Ho Restaurant, 4929 West Greenfield Avenue, 
Milwaukee, Wisconsin. Dinner at 6:30 p.m. Members of other Chapters 
are cordially invited. 


District 10—IlIowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Harold M. Sandhaus, President, 1295 West 71st Terrace, Kansas 
City 14, Missouri. 

Meets 6:30 p. m., on the first Wednesday during February, June, 
September, November and December at the Advertising & Sales Execu- 
tives Club, 913 Baltimore, Kansas City, Missouri. April meeting at 
St. Joseph, Missouri. Out-of-town members are cordwally invited to 
attend these meetings. 


St. Louis Chapter 


Theodore R. Schneider, Chairman, General Attorney, Springmeier 
Shipping Company, Inc., 1123 Hadley Street, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 p. m. except July and 
August at Miss Hulling’s, 1105 Locust Street. Owt-of-town members 
are cordially invited to attend the luncheon meeting. 
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District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 
William W. Blackledge, Chairman, Department of Commerce & 
Industry, Box 3327, State Capitol Station, Oklahoma City, Oklahoma. 
District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Traffic Manager, Producers Grain Corpo- 
ration, Post Office Box 111, Amarillo, Texas. 
Sabine Area Chapter 
John H. Benckenstein, President, Attorney, Post Office Box 551, 
Suite 915, Goodhue Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 p. m., Sea Castle 
Restaurant, Beaumont, Texas. 
North Texas Chapter 
W. O. Lowe, Chairman, Vice President—Traffic, Texas Shippers 
Association, Inc., 5223 North Westmoreland, Dallas 7, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 


Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 


G. B. Perry, Chairman, General Manager, Houston Port Bureau, 
Inc., Post Office Box 2514, Houston 1, Texas. 


Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 


District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Gerald A. L’Heureux, Chairman, 1112 Forest Street, Denver 20, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 p. m., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

James T. Conner, Chairman, Pacific Inland Tariff Bureau, 4101 
Fourth Avenue South, Seattle 4, Washington. 

Regularly scheduled meetings are held at 5:30 P. M., in the Arctic 
Club the third Wednesday of each month. Out of town members will 
be welcomed to any of these meetings upon contacting the Chairman. 

Portland, Oregon, Chapter 

Thomas W. Dench, Chairman, Chief Rate Analyst, Oregon Public 
Utility Commission, 208 Public Service Building, Salem, Oregon. 

Meets monthly, 12:00 noon at Davey’s Locker in Portland, Oregon, 
at call of Chairman. Out-of-town members are cordially invited to 
attend luncheon meeting. 
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District 16—California, Nevada and Arizona 
San Francisco Region Chapter 


James W. Mulgrew, Chairman, Director, Transportation Division, 
California Public Utilities Commission, State Building, San Francisco 
2, California. 

Meets: January, March, May, September and November on notifica- 
tion. Time and place available through Chairman or chapter members. 
A cordial invitation is extended to members of other chapters. 


Southern California Chapter 


Robert LeRoy McCue, Chairman, Transportation Analyst, Richfield 
Oil Corporation, 645 Mariposa Avenue, Los Angeles 5, California. 

Meetings held the first Thursday of each month at 12:00 Noon, 
Taix French Restaurant, 321 East Commercial, Los Angeles. Out-of- 
town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the — wt European 
Coal and Steel Community, Luxembourg, on October 10, 195 

* Code of Ethics for |. C. C. Practitioners , . 

Consolidated Current Index to I. C. C. Decisions contains an Index to all 

: C. Decisions (printed and unprinted) from January 1951 through 
January 1955 = , 

1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February 
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